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ABUTTING OWNERS. 

See Highways. 
ADEMPTION. 

See Legacies and Devises. 
ACCORD AND SATISFACTION. 


Validity: Retention of sum offered as 
full settlement of another’s debt. 


182 

ADMIRALTY. 
Jurisdiction: Tests of jurisdiction over 
torts. 381, 383 


Torts: Damages recoverable from one 
of two vessels at fault: full dam- 
ages. 183 
Tests, of jurisdiction: ee na- 
Appearance of owner 
libel in rem: judgment in 
I 

Division of damages between negli- 

' gent vessels in action in state 


court. 387 
ADMISSIONS. 
By parties and privies: Train-dis- 


patcher’s sheet admitted in action 
against railway company. 89 
ADVERSE POSSESSION. 

Subject matter and extent of ad- 
verse possession: Constructive 
possession: application of doctrine 
to large tracts of land. 183 

om title may be gained: 

Grantee: effect of grantor’s re- 

maining in possession. 285 
AGENCY. 

Particular classes of agents: see Attor- 
neys; Corporations; Insurance; Mu- 
nici pal Corporations. 


Nature and incidents of the rela- 
tion: Agent acting for two princi- 
pals: effect of his misrepresenta- 


tions. 407 
Father’s liability for torts of son: 
automobile driven by son. 134 


Scope of agent’s authority: Bond 
fide purchaser from purchaser with 
A of a afoot fraud 184 
Agent’s liability to third persons: 
Theory of undisclosed principal 
applied to torts. 183 
feation of unauthorized con- 
tracts: Contract of insurance rati- 
fied after occurrence of loss. 

729, 735 

AMBASSADORS AND CONSULS. 
Right of consul to be appointed ad- 
ministrator of foreign decedent’s 
estate. 735 


ASSIGNMENTS FOR CREDITORS. 
Rights of creditors: Proof of costs in 
judgment obtained after assign- 
ment. 468 


ASSIGNMENTS. 
See Bills and Notes. 


ATTACHMENT. 

Situs of stock certificates for _ 
ment. 

Stock certificates in hands of | 
creditor of bailor. 74, 85 

ATTORNEYS. 

Relation between attorney and 
client: Attorney’s consent to 
hearing before less than full —_ 

55 
Collusive discontinuance by client: 
attorney’s right to continue = 
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B 


TLMENT. 
Bailor and bailee: Duty of one ies 
carriages, to inspect. 
and third persons: 


ment of stock certificates in hands 
of bailee by creditor of 
5 
Bailee and third persons: Damages:. 
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measure of, in action by bailee for 
injury to bailed chattel. 655, 660 


BANKRUPTCY. 

State bankruptcy and insolvency 
laws: Effect of national bank- 
ruptcy law on state laws: forcing 
farmer into bankruptcy under 

736 


state law. 
Bankruptcy Act of 1898 and amend- 
ments: 
4a. 285, 469 
4b. 73 
5a. 81 
7 a (9). 383 
16. 81 
17 a. 285 
18 g. 285 
47 a (2) (1910). 82 
67 f. 81 
68 a. 469 
70 a. 79, 82, 469 
a {2}- 184 
a (s). 79, 82, 184, 286, 736 
a (6) 82 


Administration: Return of surplus 
to debtor: interest after adjudica- 
tion deducted. 469 

Bankrupt, duties of: To submit to 
examination: perjury in examina- 
tion. 383 

Discharge: Effect of discharge; on dis- 
puted claims. 285 

—on liability of surety for bank- 
rupt on attachment bond. 81 

Liens, dissolution of: Surety on at- 

tachment bond, liability of. 81 
“Want of record ’’: conditional sales. 
82 

Partnership cases: Partner who has 
committed no act of bankruptcy, 
adjudged bankrupt. 81 


Property passing to trustee: Choses 
in action: right of action for libel. 


82 


Life insurance policies: future con- 


tingent interest in. 286 
Life insurance policy. 736 
Name of corporation. 184 
Unrecorded conditional sale, pr 

erty held under. 2 
Time as of which trustee takes title. 

79, 82 


Title to property between petition 
and appointment of trustee. 469 
le claims: Executory con- 


tracts, claims under. 469 


Set-off: Of debt owing to trustee. 469 
BANKS AND BANKING. 
Deposits: Check construed as assign- 
ment of deposit. 660 
Deposit in bank for specific purpose: 
check deposited as collateral se- 


curity. 558 
Drawee’s right to recover money paid 
to payee on over-draft. 185 


BILLS AND NOTES. 
Negotiability: Note reciting its con- 
sideration to be a conditional — 
73 
Indorsement: Notice of dishonor: 
what law governs. 187 
Checks: Check construed as assign- 
ment of fund. 660 
Overdue paper: Effect of maturity of 
some of series of notes given in one 
transaction. _ 286 
Defenses: Misrepresentation. 383 
Doctrine of Price v. Neal: Over-draft 
paid by drawee bank. 185 
BILLS OF PEACE. 
Applicability to negligence cases. 


559, 736 
BOUNDARIES. 
Parol agreement as establishing bound- 


ary. 559 
BURDEN OF PROOF. 

Proof of secondary issues: Insanity 

as defense to criminal a 
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CARRIERS. 
See also Interstate Commerce; Railroads. 


Delay: Measure of damages: effect of 
notice given after delivery of goods 
to carrier. 562 


Loss or injury to goods: Liability for 
injury to animals in pens under 
statutory requirement. 287 


Limitation of liability: Liability for 


baggage: whether including hand- 


baggage. 185 
Notice to shipper: publication in in- 
terstate rate schedules. 186 


Liens: Right of carrier to hold dam- 

' aged goods for non-payment of 

freight. 287 

tion and overcharge: 

Liability of lessor railroad for un- 
just discrimination by lessee. 


726, 742 
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Personal injuries to rs: 
Contagious disease of fellow-pas- 
sengers. 288 

Duty to protect from arrest. 470 

Baggage: Nature of liability for bag- 
gage retained in control of passen- 
ger. 178, 186 


CHARITIES AND TRUSTS FOR] 


CHARITABLE USES. 
What constitute charities: Hospital 
for employees maintained by rail- 


road. 83 
Rights and liabilities of charitable 
organizations: Dangerous con- 
dition of premises. 720, 737 


CHATTEL MORTGAGES. 
Recording and registry: Removal of 
goods to another state: mortgagee’s 
right against bond fide 


What creditors are protected against 
unrecorded mortgage: subsequent 
creditors. 737 

CHECKS. 
See under Bills and Notes. 


CHOSES IN ACTION. 

Manner and effect of assignment: 
Priority of notice to obligor: effect 
in case of successive assignments 
of equitable chose in action. 


728, 737 
COMMISSIONS. 
See under Constitutional Law (Separation 
of Powers). 
CONFLICT OF LAWS. 
Recognition of foreign judgments: 
Effect at situs of land of foreign 
decree for conveyance of land as 
alimony. 653, 661 
Effect of reversal of judgment given 
effect in foreign state. 384 
_ Recognition of foreign penal laws: 
Suit to collect a foreign tax. 384 
Situs of choses in action: Attach- 
ment of stock certificates. 470 
Stock in corporation: situs at domi- 
cil of corporation. 719, 730 
Succession tax on shares of joint 
stock company held by non- 
resident. 393 
Personal jurisdietion: Foreign en- 
forcement of statutory liability of 
stockholders for debts of insolvent 
incorporation. 737 
Jurisdiction quasi in rem: Juris- 
diction over absentee based upon 
presence of his debtor. 661, 661 
ction for divorce: Indian 
divorce. 


. 874, 384 
Remedies: right of action: En. 


forcement of foreign contract con- 
trary to public policy of — 
395 
Effect and performance of con- 
tracts: What law governs notice 
of dishonor to indorser of note. 


187 

Rights and obligations of foreign 
corporation: Taxation of for- 
eign corporations, 95 


CONSIDERATION. 
Validity of consideration: Consid- 
eration moving to promisor from 
third persons. 187 


CONSPIRACY. 
Criminal liability: Effect of granting 


new trial to one defendant. 288 


CONSTITUTIONAL LAW. 

See also Eminent Domain; Federal 
Courts; Indians; Interstate Com- 
merce; Police Power; Taxation. 

Construction, operation, and en- 
forcement of constitutions: 
Constitutionality of appellate 
court with final jurisdiction. 187 

Right of county to test constitu- 
tionality of statute. 560 

Separation of Powers: Commission 
form of government: nature of duties: 
whether legislative, administrative, 

_ or judicial. 704-716 

Powers of judiciary: Guarantee of 
republican form of government not 
within jurisdiction. 644, 662 

Ex post facto and retroactive laws: 

Changes in law of evidence: stat- 
ute admitting evidence against 
accused. 661 
process of law: Compelling rail- 
road to pay for side tracks. 84 

Commitment by judge of court with- 
out hearing for refusal to testify 
before legislative committee. 560 
Inheritance tax on deposited prop- 
erty collected through safe de- 
posit company. 288 
Insurance rate regulation. 372, 385 
Liability of railroad right of way to 
local assessments. 723, 738 
Mechanics’ lien laws. 274, 204 
Owner charged with contractor’s 
debts in default of requiring bond 
for their payment. 738 
Power to forbid waste of under- 
ground water. 76, 84 


Res judicata: effect given to judg- 
ment rendered without having 
jurisdiction over defendant. 


446-449 
Statute authorizing subpena 


to 
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compel person in one state to 

testify in another. 188 
Statutory distribution of property 

of man absent for certain paar 


85 
Workmen’s Compensation Acts. 333 
Workmen’s Compensations Acts: 
— constitutionality. 129-139 
by jury: Consent of accused to 
change of juror after all evidence 
introduced. 179, 190 
Vested rights: Statute making one- 
tenth of income of spendthrift 
trust liable to execution. 85 
Enforcement of judgments: Res 
judicaia: too great effect given 

to judgment of another state. 
444-446 
Personal rights: civil, political, and 
religious: Elections: discrimina- 
tion in form of ballot. 176, 188 
Liberty to contract: regulation of 
insurance rates. 372, 385 


CONTEMPT. 
Power to punish for contempt: 
Nature of criminal contempt. 
375, 385 
Supreme Court’s power to punish 
or contempt of lower court. 561 


CONTRACTS. 

See Consideration; Constitutional Law; 
Damages; History of Law; Illegal 
Contracts; Joint Debtors; Quasi- 
Contracts; Rescission; Usury. 

Contracts under seal: Suit by one 
not a party to contract. 386 

Defenses: inability of plaintiff to 
perform: Repudiation on insuffi- 
cient ground as waiver of good 
excuse. 386 

Anticipatory breach. 

See Limitation of Actions. 

Suits by third persons not parties 
to contract: Abutting owner: 
recovery from contractor for sub- 
contractor’s negligence by reason 
of contractor’s agreement with 

city. 289 
Pedestrian against street railway ped 
breach of contract with city . 

keep sidewalk in repair. 738 
Promise to discharge obligation of 

promisee; equitable asset theory. 


289 


CONTRIBUTION. 
See Limitation of Actions. 


CONTRIBUTORY NEGLIGENCE. 
In general: Development of doc- 
trine: whether due to class self- 


ishness. 353-354 


Application of admiralty rule in 

state court. 387 

tory actions: Action against 
under fencing statute. 

463, 471 

Intent of statute to abrogate defense. 


463, 471 

COPYRIGHTS. 
Infringement: of musical composition 
by transfer to phonograph. 561 


CORPORATIONS. 

See also Municipal Cor porations; Pnb- 
lic Service Taxation. 

Citizenship of corporation: Federal 
jurisdiction: corporation created 
under Act of Congress for — 
ganized territory. 

Corporations de facto: Basis of Pa 
trine: comparison with de facto 
public officers. 630 

Collateral attack: eminent 
proceedings. 638 
Estoppel as basis of liability in Sm 
ings on corporate basis. 631-6 
Extent of doctrine: whether to be 
invoked as exigency demands, or 
to be always applied. 623-640 
Liability of associates on contract 


with third party. 6 32-6 35 
Liability of directors as partners. 
471 


= of third person on contract 
with de facto corporation. 


6 
Objection to doctrine: judici aed 
lation. 627-629 
Suit on stock subscription. 638-639 
Capital, stock and dividends: Stock 
certificates held on bailment not 
subject to attachment. 74, 85 
Suit contesting ownership of sone 
situs at domicil of carpe 
9, 9 
and other officers: Eli- 
gibility of dummy directors. 85 
De facto officers. 550, 562 
Liability of director in deceit for 
_ declaration of dividend out of 
capital contrary to statute. 88 
Officers appointed by de facto officers 
as becoming de jure officers. 660, 
562 
Power of directors: voluntary peti- 
tion in bankruptcy. 562 
Privilege against self-incrimination 
of corporate officer ordered to pro- 
duce incriminating books. 96 


Right to avoid with 


irectors. 53, 562 
Stockholders: rights incident ‘to 
membership: Suit in behalf a 
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inspection for purposes in- 
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Employment of attorneys to de- in judgment obtained by creditor 
fend suit brought by minority to sien eaihaembant. 68 
restrain ulira vires action. 86 8 4 
Validity of election after quorum] COUNTERCLAIM. 
broken by withdrawal of stock-| See Set-off and Counterclaim. 
holders. 200] COURTS. 

Stockholders: individual liability) Appellate Court with final jurisdiction: 

Release of subscriber to capital stock:} Covenant of warranty: Whether 
effect on creditor. 278, 290 broken by trespass. 190 

Ultra vires: of CRIMINAL LAW. 

lication of doctrine to Englis Defenses: Duress: 
participation in 
Frade Union: voluntary rorya robbery under duress as defense 
Insol of tion: a cy to resulting murder. 663 
x b Insanity: Burden of proof. 387 
d 56 Trial: Waiver of usual procedure: 
irectors. 

Dissolution: Limitations on statutory validity. 179, 190 
power of majority stockholders to Sentence: Power of court to suspend 
dissolve: motive of majority. imposition or enforcement. 739 

677-690| Appeal: Presumption as to harmless 
Devolution of property: realty. 189 error. 387 
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DAMAGES. 
See also Eminent Domain (Compensa- 
tion); Proximate Cause. 
Measure of damages: Bailee suing! 
for injury to bailed chattel. 656, | DE 
Deceit: loss of disputed claim. 190 
Effect of re-sale in cases of delayed 
delivery. 
Loss of disputed claim. 
Refusal of buyer to accept stock, 
70 
Special circumstances: effect of 
notice after delivery of goods - 
562 
Consequential damages: Recovery 
for mental anguish caused by 
breach of contract. 387 
tion: Effect in slander and 
libel of truth of part of statement 
not declared on. 566 
DANGEROUS PREMISES. 
See also Landlord and Tenant. 
Liability to licensees: Affirmative 
negligent acts. 667 
Liability of charitable organization. 
720, 737 


DEATH BY WRONGFUL ACT. 
Statutory liability in general: na- 
ture of liability imposed: oe 


87 
General requisites and defenses: 
«Seller's: talk:”? representations 

of value made as affirmation of 
fact. 472 
bey one represents that his acts 
88 


DEEDS. 
See also Recording and Registry Laws. 
Validity of deed in hands of pur- 
chaser for value without notice 
from one having notice of agent’s 
fraud in filling blanks. 184 
Construction and operation in 
general: Recital of consideration: 
how far parol evidence admissible 
to vary. 663 
DESCENT AND DISTRIBUTION. 
See also Executors and Administrators. 
Dissolution of corporation: devolu- 
tion of realty. 189 


DIRECTORS. 
See under Corporations. 
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See also Specific Performance. 
Liability to inheritance tax. 181, 
196 


DURESS. 
See under Criminal Law; Torts (Inter- 
ference with Business or occupation). 


E 


Equitable Easements, see Restrictions 
and Restrictive Agreements as to 
Use Property. 

f acquisition: Parol license 
on. 191 


ELECTION OF REMEDIES. 
See under Sales (Conditional Sales). 


ELECTIONS. 

_ Nomination of same man by two par- 
ties for same office: constitution- 
ality of statute allowing name to 
appear but once on ballot. 176, 


188 

ELECTRIC WIRES. 
Fletcher ». Rylands: application of 
principle of. 563 


EMINENT DOMAIN. 

' Nature of the right of eminent 
domain: De facto corporations: 
right to exercise the power. 

6 38-6 39 
Removal of dam in interest of age 
health. 551, 56 
When is property taken: 
street changed by railroad. 664 
Compensation: Costs. 388 
Date as of which damages are 
assessed. 88 
Waterway constructed by city 
through railway right of way 
necessitating structural 
399 
What constitutes an entire ae 
399 


UITY. 

See also Bills of Peace; Injunction; 
Inierpleader; Reformation of In- 
struments; Specific Performance; 


Trusts. 
Jurisdiction: Discretion of court in 
ranting relief. 290 


ect on court of situs of decree of 
foreign jurisdiction affectin do- 
mestic land. » 661 
Interpleader when same property as- 
sessed in two places. 174, 197 
Removal of spite fence. 197 
Security from administrator for pay- 
ment of unmatured debt of dece- 
dent. 390 


ESTOPPEL. 
Estoppel in pais: Whether sovereign 
may be estopped. 564 

EVIDENCE. 


See also Admissions; Burden of Proof; 
Constitutional Law; Parol 
dence Rule; Presumptions; Trial; 
Witnesses. 

: in general: Proof of yr 
of witness” parents. 

Res gestae: Train-dispatcher’s 
to prove speed of train., 89 

r of parties: Proof of repu- 
tation of disorderly houses. 89 
r: Specific acts to show 
character of deceased on issue of 
self-defense. 472 

Doouments: Admissibility of genuine 
documents for purposes of com- 
parison. 691-696 

Alterations: presumption as to time 
of making. 696-703 

Proof of foreign law: Application of 

_ lex fori in absence of proof of law of 
jurisdiction governing the case. 473 

EXECUTION. 

Creditor’s bill to reach ae in- 
terest in personalty. 71, 197 

Income of spendthrift trust: constitu- 
tionality of statute making liable 
to execution. 85 

Remedy of bond fide purchaser of prop- 
erty to which judgment debtor 
has no title: action against judg- 
ment creditor. 473 

AND ADMINISTRA- 

See Ambassadors and Consuls; Descent 
and Distribution. 

tion: Situs of choses in ac- 
tion: stock in corporation. = 739 
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FAMOUS CASES. 
The Standard Oil and Tobacco Cases. 


31-58 

FEDERAL COURTS. 
Jurisdiction based on nature of 
subject matter: Suit against 
corporation organized under Act 
of Congress for unorganized terri- 

tory. 291 

FENCES. 

Spite fence erected to intimidate liti- 
gant: order of removal by court. 


197 


FOREIGN CORPORATIONS. 
See under Conflict of Laws; Corporations; 
Taxation. 


FRAUD. 
See Agency. 


FRAUDULENT CONVEYANCES. 
See also Bankruptcy: Assignments for 
Creditors. 
Rights of creditors: Conveyance of 
partnership business fraudulent to 
creditors of one partner, 564 


H 


HABEAS CORPUS. 
Appeal in habeas corpus proceedings. 
460, 473 
Effect of reversal of decree in habeas 
corpus proceedings after decree 
has been given effect in foreign 
state. . 384 


HIGHWAYS. 

Rights and remedies of abutters: 
Abutter’s recovery against subway 
contractor for negligence of third 
person by reason of contractor’s 
agreement with city. 289 


ILLEGAL CONTRACTS. 
Ultra sad contracts; see Corporations; 
Sury. 
Contracts collaterally related to 
. something illegal or immoral: 
Trade union illegal at common 


law. 465, 481 
INDIANS. 

Relation of Indians to the United 

States. 733, 740 
INFANTS. 

Custody, property and mainte- 

nance: Persons entitled to cus- 

tody of infant. 478 


INHERITANCE TAX. 
See Taxation. 
INJUNCTIONS. 


Acts restrained: “Balance of con- 


venience” doctrine in regard to 
enjoining private nuisances. 


474 


HISTORY OF LAW. 

Common law actions: The origin of 

assumpsit. 428-442 
HUSBAND AND WIFE. 

See Marriage; Witnesses (Privileged 
Communications). 

Rights of wife against husband and 
in his property: Recovery of 
expenditures for necessaries. Ai3 

Rights of husband against wife 
in her property: Right to ali- 
mony apart from divorce. 

556, 565 


Bill of review in another state. 474 
Overstatement of mortgage debt in 
notice of sale as ground for in- 
junction. 192 
Retention of public office by claimant 
acquiring possession forcibly. 740 


INNKEEPERS. 
Duties to travellers and guests: 
Who are guests? ' 192 
INSANE PERSONS. 
Liability in contract: Recovery of 
money advanced to lunatic. 


725, 740 
INSURANCE. 

Nature and incidents of insurance 
contracts: Contract to defend 
physician against suits for mal- 
practice. 390 

Ratification of unauthorized contract 
by insured after loss. 729, 735 
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State control of insurance com- 
panies: Regulation of rates. 


Insurance agents: Delivery of culiey 
to agent: whether 
insured. 

of insurer: Suicide of 

283, 292]. 

Waiver of conditions: Condition for 

partial forfeiture. 192 
Condition postponing liability. 193 
Insurer’s course of dealing prior to 

issuance of policy. 193 

Fidelity insurance: Variation of 
risk: insured cashier acquiring ma- 
jority of stock of bank. 665 

INTEREST. 

See Legacies and Devises. 
INTERPLEADER. 

Interpleader in tax cases. 174, 197 
INTERSTATE COMMERCE. 

See also Railroads; Restraint of Trade. 

What constitutes interstate com- 
merce: Consignee acting as prin- 
cipal in making deliveries. 566 
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JOINT DEBTORS. 

Application to the debt of considera- 
tion paid for release. 218 
Covenant not to sue one joint debtor: 
effect. 200-211 

Release of one joint debtor: effect. 
204-209 
Rights of released debtor. 219-221 
Suretyship relation between joint debt- 
ors: effect of covenant not to sue 
one. 211-214 
Suretyship relation between joint debt- 
ors: effect of creditor’s knowledge. 


214-218 
JUDGMENTS. 

See also Res Judicata. 

Collateral attack: Presumption of 
jurisdiction where service is by 
publication. 566 

Operation as bar to other actions: 
Judgment as justification for acts 


done before its reversal. 666 
JURISDICTION. 
See ar of Laws; Equity; Federal 
ourts 
JURISPRUDENCE. 


Biological stage of sociological juris- 
prudence, 495-593 
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» 565 

Relation of Federal Employers’ "Lia- 
bility Act to intrastate mouse” 


Control by states: Jurisdiction of 
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to recover unpaid balance of 
schedule rate. 292 

Power to fix rates on intrastate 
business too low for fair sg A 


investment. 
Prohibition of exportation of ennui 
gas. go 


Interstate commerce commission: 
Powers of commission: laches not 
ground for denying reparation. 

665 


Economic lg of jurispru- 
dence: its defects. 162-168 
English tendencies toward philosophi- 
cal school. 397 
Is law the expression of class selfish- 
ness? 349-371 
Jhering and the Social Utilitarians: 
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jurisprudence. 140-147 
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rudence, 491-495 
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LANDLORD AND TENANT. 
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POWERS IN TRUST AND GIFTS IMPLIED 
IN DEFAULT OF APPOINTMENT. 


OWERS in trust or in the nature of trust are often spoken of 
in the books. : 

In a sense, all special or limited powers are fiduciary. They can- 
not be exercised for the benefit of the donee of the power or of any 
other person not an object of the power. ’ But this is not what is 
meant by a “power in trust.” A power in trust or in the nature of - 
trust is a power which imposes upon the donee a duty to exercise 
_ it, enforceable in equity. 

Though “power in trust” is a common, it is not, I venture to 
think, an exact expression. Two separate things are confounded 
under it. 

A power is an authority to deal with property apart from owner- 
ship. It is generally an authority to deal with property owned by 
some person other than the donee of the power; but a man may 
be given a power to deal with property which he himself owns. 
Such a power is called a power appendant. 

A power appendant is always destructible by the donee. A 
man cannot be deprived of the right to deal as owner with property 
which he owns by giving him a power; and by conveying the prop- 
erty as owner, he is estopped to exercise the power. : 

When property is given to a man with the provision that he shall 
have a power to appoint it in a certain way, if this provision creates 
a trust, the trust is imposed upon him as owner of an estate or 
interest, and not upon him as donee of a power. If it were im- 
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posed upon him as donee of the power, since the power is appendant, 
and all powers appendant are destructible, the trust attached to it 
would be destructible also. 

The man holds his estate or interest subject directly to the trust, 
and equity does not allow him to deal with his estate or interest 
in a manner inconsistent with the trust; and this is the result 
whatever words are used to create the trust; whether the word 
“power” is used or not. In a case of this kind there may be said 
to be a power in trust or in the nature of a trust; but the better 
expression would be that there is a trust in the form of a power. 

It makes no difference whether the estate or interest which the 


man holds is legal or equitable. 
The question which in this class of cases is whether a pro- 
vision is simply advices or whether a trust is created,—the question 


of precatory trust. This question does not concern us here; if a 


trust is created, it attaches itself directly to the estate or interest, ; 


though it be put in the form of a power. 
But there is another class of cases. 
A power may be given to a man, the exercise of which does not 
derogate from his own estate or interest,—that is, which is not a 
power appendant, but which derogates from the estate or interest 
of some other person or persons. The donee may have an estate 
or interest in the property, as when property is given to A. for life, 
with a power to him to appoint the remainder; this is called a power 
in gross or collateral. Or the donee may have no estate or inter- 
est in the property, as when property is given to A. for life, with a 
power to B. to appoint the remainder; this is called a power simply 
collateral. 

Is such a power ever a power in trust? 

A system of law is conceivable in which equity would compel a 
donee to exercise such a power or would exercise it for him. In 
such a system a power of this kind might be properly called a power 
in trust. 

But such is not the system of our law. 

When our law thinks that the objects of a power ought to have 
an estate or interest in the property, although no appointment has 
been made, it does not compel the donee to exercise the power, 

ac does it exercise it for him,) but it declares that there is an im- 
plied gift to the objects of the power in default of appointment. | 
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Sometimes the implied gift is of a legal, sometimes of an equi- 
| table estate or interest. Thus, if a legal life estate is given to A., 
with a power of appointment, the gift implied in default of appoint- 
ment will be of a legal estate. On the other hand, if an estate is 
given to trustees, and a power is given to A. to appoint, the gift 
implied in default of appointment will be of an equitable estate 
only; but this is not because the power itself is in trust, but because 
- the subject of the power is only an equitable interest. In cases of 
this second kind, if A. is both owner of the legal estate as trustee, 
and also donee of the power, there is in default of appointment un- 
doubtedly a trust on his legal estate for the objects of the power, 
and therefore it is fair enough to say that A. has a power in trust, 
because a trust is fastened on his estate by reason of the existence 
of the power. This was what occurred in the earlier cases in which 
the expression “power in trust” was used. Such was the case of 
Brown v. Higgs,’ a leading authority, but one which has been a 
chief cause of confusion on this topic, 2 
| That, in cases of the second class, whenever property, in default 
of appointment, passes to the objects of a power, it passes by 
| implied gift, and not by an exercise of the power, appears from 
| several considerations: 
First. Equity never compels a donee to exercise a power of ip 
- pointment; what it does is to act when he hashhoPexecuted it. 

Second. When a legal estate is given to A. for life, and a power 
is given to A. or to B. to appoint the remainder, if the objects of the 
power take in default of appointment, they must take by an im- 
plied gift; equity has nothing to do with it.? 

Third. The case of Bull v. Vardy * is conclusive to the point that 
equity does not exercise a power, when there is a failure to appoint. 
A testator devised certain real estate to his wife, but gave her no 
other interest in his property. He then went on: “TI further em- 
power my wife to give away at her death 10001.; 100/. of it to T.; 
100 J, to.B.; the other 800 /. to be disposed of by her by her will.” 
He made several legacies, and gave the residue to two women named 


1 4 Ves. 708 (1799), 5 Ves. 495 (1800), 8 Ves. 561 (1803). 
| | 2 See Morgan d. Surman ». Surman, 1 Taunt. 289 (1808); Halfhead ». Shen, 
} 1 E. & E. 918 (1859); @omlinson v. Nickell, 24 W. Va. 148 (1884); McGaughey’s 
15 B. (Ky.) 383 (1854); Rogers v. Rogers, 2 Head (Tenn.) 
1859). 


x Ves. Jr. 270 (1791). 
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C. The wife died without making any disposition of the 1000 /. 
T. brought a bill against the wife’s executor claiming the 100]. 
The bill was dismissed. The court said that where the absolute 
interest is given to one with any expression that the devisee shall 
dispose of the whole or a part to a particular person, there a trust _ 
is raised for that person which the court will execute. But that 
here the wife had no interest in the 100/. so there was nothing to 
raise a trust. That is, the court held that this was not a case of 
the first class above mentioned. The court then considered whether 
the testator was to be regarded as having made a direct gift to T. 
They seem to have thought that T. could not take by way of either 
' direct or implied gift from the testator; but whether they were 
right or wrong in this, they were clearly right in dismissing the bill, 
for if there was either a direct or an implied gift to T., the bill should 
have been brought against the testator’s executor and residu- 
ary legatees, and not, as it was, against the executor of the donee 
of the power. If the court was attending to the execution of 
the power, then the executor of the donee was the proper person 
against whom to bring the bill, but the court says: “It was not 
argued, that if it was the case of a power, the court could do any- 
thing to execute it.” That is, that if the objects of a power in gross 
or simply collateral take upon default of appointment, they take 
under a direct or implied gift under the will of the original testator, 
and not by an exercise of the power. 

Fourth. If equity really exercised an exclusive discretionary 
power, it would exercise the full power, discretion and all. This f 
it never does. The estate or interest which is to arise in default } 
of appointment is determined by fixed rules into which no element 
of discretion enters. 

At the end of the seventeenth century, the court sometimes 
exercised discretion. But, as Lord St. Leonards says:' “These 
cases are not now law. .. . Such a power is now disclaimed. 
The Court never exercises a discretionary power.” ® 


4 Carr v. Bedford, 2 Rep. in Ch. 146 (1715). Cf. Moseley v. Moseley, Finch 53 “ 
(1673); Clark ». Turner, 2 Freem. 198 (1694) (and see Baker v. Barrett, there cited); 
Warburton ». Warburton, 2 Vern. 420 (1701), affirmed Dom. Proc., 4 Bro. P. C., 
Toml. ed., 1; and see Attorney-General v. Bradley, 1 Eden 482 (1760). 
5 Sugden, Powers, 8 ed., 6or. 
6 See Doyley 2. Attorneys General, 4 Vin. Abr. 485, pl. 16 (1735); Crome Col- 
man, 9 Ves. 319 (1804); Robinson ». Smith, 6 Madd. 194 (1821); Salusbury ». 
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It may be said, and it seems as if it must be said, by those who 
contend that the court is exercising the power, that the rule for 
giving the property to all the members of the class is not a refusal 
to exercise the full discretionary power, but is merely in accordance 
with a rule of convenience for equal division. It is hard to say 
this in the face of Lord St. Leonards’ statement above given. 

But there are cases for which this explanation will not suffice. 

In Brown v. Higgs’ there was a power to appoint to one of a 
class. No appointment. The case was not ripe for decision, but 
Lord Alvanley, M. R., said that the inclination of his opinion was 
that it was a mere power. This is approved by Lord St. Leonards ° 
and by Mr. Leake.® 

In Little v. Neil }° a testator gave a power in favor of one or more 
of the wife and issue of P., but declared that any provision for the 
wife should be by an annuity depending on the life of P. The 
donee declined to make an appointment. Kindersley, V. C., said 
that the only difficulty he felt was whether, in giving the wife a 
share in the fund, he ought not to give effect to the direction that 
she should have only an annuity. He went on: 


“But under the present circumstances the court is not exercising the 
discretion of the trustees nor continuing the settlement; and therefore 
I cannot do otherwise than direct the fund to be divided equally among 
the children and grandchildren.” 4 


Fifth. Tf equity really exercised the power when the donee 
failed to exercise it, there is no reason why it should not aid the 
non-execution of a power in a case where it would aid a defective 
execution. But “it is an immutable rule that a non-execution 
shall never be aided.” ” 

It cannot be denied that in many of the cases, especially the 
earlier ones, the objects of a power are said to_take because the 
power is in trust, but the distinction between the exercise of a 
power and an implied gift does not appear to have been in the 
minds of the courts. Even down to recent times we find a trust 


Denton, 3 Kay & J. 529 (1857); McGaughey’s Admr. ». Henry, 15 B. Mon. (Ky.) 
383 (1854). 

7 4 Ves. 708, 719 (1799). § Sugden, Powers, 8 ed., 593. 

® Land Law, 3or. 10 31 L. J. Ch. 627 (1862). 

11 See the opinion in this case in full, pp. 29, 30, post. 

% Sugden, Powers, 8 ed., 588. 
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coupled with a power and a gift by implication spoken of asif 
they were the same thing.” 

It was the acute mind of Lord St. Leonards which first perceived 
that when the objects of a power take upon failure to appoint, 
they take by an implied gift. In the first edition of his book on 
Powers, published in 1808, he said: “ 


“In Brown »v. Higgs, 8 Ves. 574, Lord Eldon stated the principle of 
all the cases on this subject to be, that if the power is a power which 
it is the duty of the party to execute, made his duty by the requisition 
of the will put upon him as such by the testator, who has given him an 
interest extensive enough to enable him to discharge it, he is a trustee 
for the exercise of the power.” 


The important words here are “who has given him an interest . 
extensive enough to enable him to discharge it,” and that Lord 
St. Leonards thought so is shown by the fact that in later editions 
of the book these words are printed in italics. 

In Brown v. Higgs, B., a trustee, had the absolute legal tai 
and also the beneficial ‘terest for life and a power to appoint the 
equitable estate subject to his life interest. He made no appoint- > 
ment. It was held that the objects of the power took. Now here 
I conceive the more exact expression is to say there was an implied 
gift of the equitable estate to the objects of the power; but as B. 
had the whole legal estate, there was undoubtedly a trust on that 
estate for the objects of the power, and therefore it was fair enough 
to say that there was a power in trust, because the donee of the 
power was also the owner of the legal estate, and a trust was fastened 
. directly on that estate by reason of the existence of the power. 

Lord St. Leonards then went on to consider the cases where the 
donee of the power has not the whole legal estate. He says:” 


“There is a class of cases where the bequest is considered not as a 
power in the nature of a trust, but as a power with a bequest over to 
the object of it in default of appointment, by implication. [The italics \ 
are his.] In many instances it is difficult to distinguish the cases. 

_ “Thus in Mason ». Limbery, T. Term, 1734, MS. a bequest to A. 1 


3 Carberry v. M’Carthy, 7 L. R. Ir. 328, 333 (1881). Was it not an undue reliance 
by Mr. Ames on the expression “power in trust” which is responsible for his assault 
on Morice v. Bishop of Durham, 5 Harv. L. REv. 389? : 

4 See p. 317. 

See p. 320. 
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for life whom the testator ‘desired at his death to give it amongst his 
children, and the children of his said daughter, as he should think fit,’ 
was held by Lord Talbot to be a devise to the children in default of 
appointment, and the children were accordingly decreed to be entitled 
to the fund, although A. died in the lifetime of the testator, and there 
ure other cases to the same effect.” 


That is all that Lord St. Leonards says about this class of cases 
in his first edition, but in the sixth edition, published in 1836, 
and in the subsequent editions, he enlarges upon the subject 
and discusses four classes of cases: (1) where the objects of the 
power do not take; (2) where there is a power in trust within 
Brown v. Higgs; (3) when they take by implied gift; (4) where 
there is held, on the true construction of the will, to be an express 
gift to the objects of the power in default of appointment. He 
says:'6 “This doctrine of gift by implication has not been estab- 
lished without a struggle.” . 

The first case in which I have observed a statement in the re- 
ports that objects of a power, upon failure to appoint, take by | 
implication, is Kennedy v. Kingston.” /¢ 2 / 

In Lambert v. Thwaites 1* it was held that there was an express 
gift to the objects of the power, but the doctrine of gift by impli- 
cation was fully recognized." 

The best statement of the law is to be found in Moore 2. Ffolliot: 


“There are several classes of cases . . . First, an estate of inheritance 
with power of appointment. If the language used in the execution [qu. 
creation] of the power amounts to a precatory trust, the trust will fasten 
itself on the inheritance; the donee of the power will be bound to execute 
it, and if he fail to do so the Court will carry it into effect as if he had. 
This is the case of Brown v. Higgs and the like. In Brown 2. Higgs stress 
is laid on the circumstance that the testator had given the donee of the 
power ‘an interest extensive enough to enable him to discharge it.’ 

“There is, however, a distinct class of cases where the donee of the 
power does not take more than a life estate. In these, however clear 
the expression of desire on the part of the donor in favor of a particular 


8 ed., p. 591. 

17 2 Jac. & W. 431, 434 (1821). s. P. Brown ». Pocock, 6 Sim. 257 (1833). See 
Re White’s Trusts, H. R. V. Johns. 656 (1860); Stolworthy ». Sancroft, 33 L. J. Ch. 
708 (1864). 

18 L. R. 2 Eq. 151 (1866). 

19 See Farwell, Powers, 2 ed., 472, 474; Leake, Land Law, 391, 392. 

% 19 L. R. Ir. 499, 501, 502 (1887). 
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person or class of persons may be, yet, as the donee has no estate, or 
none beyond his life, the trust to exercise the power is as such personal, 
and does not directly attach upon the inheritance, save in so far as the 
Court finds.in the language an implication in favor of the objects in 
default of appointment. In this case, if they take the estate, they take 
it by implication, and thus by way of limitation under the instrument 
creating the power. In the former class of cases the Court acts by 
executing the power in lieu of the donee; in the latter by simply giving 
effect to the estate implied in the words of the deed or will.” 


I shall confine myself to the consideration of the second class of 
cases, the cases where a real power is given, and not where a trust 
is directly attached to property. 

I. When a special power in gross or simply collateral to appoint 
to a class is given, and there is no gift over in default of appoint- 
ment, and no appointment is made, the objects of the power take 
by implication the estate or interest that might have been appointed 
to them.” 

In Marlborough v. Godolphin ” a life interest in a fund was given 
to A.; after A.’s death the fund to be divided and distributed to 
such of the testator’s children as A. should by deed or will ap- 
point. It was held that no gift to the children in default of 
appointment was implied. But this case, although an elaborate 
opinion of Lord Hardwicke, has been much criticized.” It would 
not now be followed. 

In Crossling v. Crossling * land was devised to A. for life, ‘and 
she shall dispose of the same amongst my children at her decease 
as she shall think proper.” It was held by the Court of Exchequer 
that there was no gift over in default of appointment. This case 
has been doubted, and justly, by Sugden * and Farwell.* 

- In Down ». Worrall?’ a testator directed his trustees to settle 
such part of the residue at their discretion either for charitable 


%1 Sugden, Powers, 8 ed., 591; Farwell, Powers, 2 ed., 466; 1 Jarman, Wills, 6 ed., 
650; Leake, Land Law, 391; 1 Tiffany, Real Property, § 290. 

2 x Ves. Sr. 61 (1750). 

* Brown v. Higgs, 5 Ves. 495, 505 (1800); Salusbury ». Denton, 3 Kay & J. 529, 535 
(1857); Pocock ». Attorney-General, 3 Ch. D. 342, 348 (1876); Wilson ». Duguid, 24 
Ch. D. 244, 250 (1881); Sugden, Powers, 8 ed., 592; Farwell, Powers, 2 ed., 464; 
1 Jarman, Wills, 6 ed.,651, note. 

* 2 Cox 396 (1794). % Powers, 8 ed., 592. 

% Powers, 2 ed., 464. 7 y Myl. & K. 561 (1833). 
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purposes or otherwise for the benefit of the testator’s sister and 
her children. The trustees had all died. Sir John Leach, M. R., 
held that the power was personal, and that what remained unap- 
pointed at the death of the surviving trustee belonged to the 
testator’s next of kin, as undisposed of. The opinion is very 
short: 


“Where a disposition is made in favor of charity and the trustee fails, 
the Court will interfere and execute the trust; but here no disposition 
is made in favor of charity as to the unappointed part. The trustees 
had a personal discretion as to the application of the fund, and, as they 
have died without exercising that discretion, this part of the property 
is undiposed of by the testator and belongs to the next of kin.” 


Down »v. Worrall is not cited by Lord St. Leonards, and Mr. Far- 
well *8 speaks of it as ‘‘a very doubtful case,” and in Salusbury 
v. Denton,” where a donee had a power to appoint to a charity, 
and the remainder to the testator’s relatives as the donee might 
chogse, and the donee made no appointment, the court gave half 
the fund in charity and the other half to the relatives. No such 
sélution was suggested in Down v. Worrall. It is submitted that 
Down v. Worrall is wrong. 

In Bull v. Vardy* the point decided was that the objects of a 
power do not take, in default of appointment, by virtue of an exer- 
cise of the power by the court, but the court seem to have thought 
that under the circumstances of that case they did not take either 
by way of direct gift or implied gift under the will of the original 
testator. The case, though cited by Sugden, is not commented 
on by him, and is not even cited by Farwell. | 


power is a power to appoint to all the world, and all the world 


II. There is no gift implied after a general power. A general 


cannot be made the object of an implied gift. 

III. A gift in default of appointment is implied, although the 
power is an exclusive one, that is, a power to select and not to 
distribute.™ 


% Powers, 2 ed., 471. % 3 Kay & J. 529 (1857). 

30 Ves. Jr. 270 (1791), stated p. 3, ante. y 

31 See In re Brierley, 43 W. R. 36, stated p. 12, post. ‘i 

% Witts v. Boddington, 3 Bro. Ch., Belt’s ed., 94 (1790); — v. Higgs, 4 Ves.- 
708 (1799), 5 Ves. 495 (1800), 8 Ves. 561 (1803); Burrough ». Philcox, 5 Myl. & C. 
72 (1840). 
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IV. If there is an express gift in default of appointment, no gift 
can be implied.* 

But the fact that there is an express gift in default of appointment 
upon a contingency which has not in fact occurred does not exclude 
an implied gift. Thus, where there was a power in A. to appoint 
to the children of a marriage, and if there were no issue of the 
marriage, a general power in A. to appoint, and a gift over in de- 
fault of appointment, and there were children, and the power 
was not exercised, there was a gift implied to the children.™ 

V. Although there may be no express gift over, the existence 
of an implied gift may be negatived by the provisions of a will. 
Thus in Carberry v. M’Carthy® a testator, after declaring in the 
will that he had already provided for his children, and that he 
did not “hereby make any further provision for them,” gave cer- 
tain property to his wife upon trust to receive the income during 
her life, with full power to dispose thereof by deed or will to any 
of his children. Chatterton, V. C., said that there would have 
been a gift over by implication to the children in default of ap- 
pointment, had it not been for the declaration by the testator that 
he had already provided for the children, but that this declaration 
showed thdt the testator intended that the children should not 
take except by an execution of the power; and that, therefore, 
the implied gift to them which would have otherwise existed was 
excluded. 

VI. Where there is an express gift in default of appointment, 
although it is void for remoteness, any implied gift is excluded.® 


VII. In Brown ». Higgs *’ there was a devise to J. in tail, andin 


default of issue, to one of the sons of S., as J. should, by deed or will, 
direct. J. and S. both died in the testator’s lifetime. S. had four 
sons. They brought a bill praying that the will might be estab- 
lished. The case was not ripe for decision, and Lord Alvanley, 


% Roddy ». Fitzgerald, 6 H. L. C. 823, 856 (1857); Pattison v. Pattison, 19 Beav. 
638 (1854); Goldring v. Inwood, 3 Giff. 139 (1861); Richardson ». Harrison, 16 Q. B. 
D. 85, 102, 103, 104 (1885), commenting on Jn re Jeffery’s Trusts, L. R. 14 Eq. 
136 (1872); Jn re Lyons and Carroll’s Contract, [1896] 1 I. R. 383. 

* Fenwick v. Greenwell, 10 Beav. 412 (1847). And see Bradley v. Cartwright, 16 
Q. B. D. 511; Doe v. Goldsmith, 7 Taunt. 209 (1816). Cf. Butler ». Gray, L. R. 
5 Ch. 26 (1869). 

% +L. R. Ir. 328 (1881). % Re Sprague, 43 L. T. R. 236 (1880). 

4 Ves. 708 (1799). 
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M. R., made no decision, but he said ** that he was inclined against 
the plaintiffs. This inclination seems correct. Only one son was 
the object of the power, and it was — to say to which one 
a gift could be implied. ** 

VIII. Is the gift of the residue a sift over in default of appoint: 
ment, which excludes any gift by implication? 

In Forbes v. Ball a testator gave his wife 500/., wad added: 
“That it was his will and desire” that she should dispose of it 
amongst her relations as she by will might think proper. The 
residue was given to her for life, with gifts over. Sir William 
Grant, M.R., held that the power had been well exercised, but he 
said that the wil raised a trust for the wife’s relations, subject to 
her appointment. 

Healy v. Donnery “ was ejectment by the heir of M. for failure 


to pay rent under a lease for 100 years made by M. to the defend- . 


ant. The defendant contended that M. had only a life estate, and 
therefore the lease was determined. The decision of the question 
turned upon the construction of the will of M.’s father, who died 
seised of the premises, and devised the premises to M. upon trust 
to receive the rents during her life, with power to her, by deed or 
will, to dispose of or devise the premises among her children in such 
shares as she should see fit. He gave the residue of his estate to M. 
M. did not execute the power. The court held that M. took the 
absolute legal estate, and therefore her heir could maintain this 
ejectment. As M. took the whole legal estate, even if there had 


been an implied gift, it would have been only of an equitable estate, 


and M.’s heir was the proper person to bring the ejectment. As 
the counsel for the defendant said: “The only question in the 
case is whether the children take the legal or only an equitable 
estate.” This case, therefore, does not determine whether, when 
a life estate is given to A. and a power to him to appoint, a residu- 
ary devise to him is a gift in default of react so as to exclude 
an implied gift.* 


38 4 Ves. 719. 

-% See Sinnott ». Walsh, 5 L. R. Ir. 27 (1880); Sugden, Powers, 8 ed., 593; seen 
Wills, 6 ed., 653. 

40 3 Meriv. 437 (1817). “ 3 Ir. C. L. 213 (1853). # See p. 215. 

® The statement in Ahearne v. Aherne, 9 L. R. Ir. 144, 148 (1881), that in Healy 
v. Donnery it was not held that M. took the absolute legal interest seems unjusti- 
fiable, in face of the positive statement in that case of Greene, B., that she did. 
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But in Salusbury v. Denton,“ where property was given to the 
testator’s wife for life, with a power to her to appoint, and the 
wife was made residuary legatee, and the power was not exercised, 
the court held that there was an implied gift to the objects of the 
power. It is rather singular that the point of there being a residuary 
gift to the wife is not mentioned in the opinion. 

In Jn re Brierley “ a fund was given to trustees in trust to pay 
the income to the testator’s wife for life, with a power to her to 
appoint the fund to “such of my relatives or next of kin as she 
may think proper.” The wife was made residuary legatee. There 
was a question whether, on the construction of the will, there was 
a gift over, in default of appointment, to persons other than the 
_ wife, or whether there was a gift of the fund by implication to the 
testator’s next of kin. The court decided that one of these alter- 
natives was correct. They expressly abstained from deciding 
which, but they held that upon neither aliernative was the wife as 
residuary legatee entitled if the power was not exercised. Davey, 
L. J., said: “A residuary gift is not the same thing as a gift in de- 
fault of appointment; a residuary gift only gives what would other- 
wise go to the next of kin.” In deciding that a gift of the residue 
is not a gift over in default of appointment, the court refer to 
Forbes v. Ball “’ and Salusbury v. Denton.” 

It can therefore be said that a gift of the residue is not such a 
gift in default of appointment as to exclude a gift by implication. 

IX. When there is a power to appoint to a class, and no gift 
over in default of appointment, and the power is not exercised, 
there is an implied gift to the members of the class, but it has often 
been remarked that the language of the will or other instrument 
creating the power may amount to a direct gift to the members 
of the class. Thus, if there is a gift to A- for life, with a power to 
him to appoint to his children, and A. does not exercise the power, 


“ 3 Kay & J. 529 (1857). 

In the report of the argument of the counsel for the wife’s administrator (pp. 531, | 
532), it is said that the residuary legacy was to the “testator’s relatives now repre- 
sented” by the wife’s administrator. This is a slip of the reporter’s; the residuary 
legacy was to the wife, and the counsel’s client was her administrator. . 

4% 43 W. R. 36 (Court of Appeal) (1894). 

47 3 Meriv. 437 (1817). 

# 3 Kay & J. 529 (1857). The case of Jm re Brierley will be referred to later in 
another connection. 
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there is a gift by implication to the children; while if there is a 
gift to A. for life, and on his death to his children in such propor- 
tions as A. shall appoint, there is considered to be a direct gift to 
| the children, subject to the power. In the former case, the children 
take by implication; in the latter, by direct gift. But there is a 
recent case which holds that it is only in the latter class of cases 
that the children can take, that is, that they take only by direct 
gift, that practically there is never any gift to them by implication. 
The proposition is a startling one, and the case must be con- 
sidered carefully. | 
It is In re Weekes’ Settlement. By a marriage settlement land 
; was settled to uses in favor of the intended wife for life, and on her 
P death, as she should by will appoint, and in default of appoint- 
’ ment, to B. By another settlement of even date, personal property 
was settled in favor of the husband and wife for their lives, and on 
the death of the survivor, as the survivor should by deed or will 
appoint, and in default of appointment, to the children of the 
marriage. The wife died, and by her will gave to the husband a bao 
life interest in the land, and also gave him a power to dispose of aproel 
the land and other property by will amongst the children “in Tused 
accordance with the power granted to him as regards the other 
property which I have under my marriage settlements.” There 
were children of the marriage. The husband died without exer- 
cising the power. The question was whether B. or the children 


were entitled to the land. Romer, J., held that B. was entitled. 
If the general power given to the wife was not exercised, there 
a was an express gift over in default of appointment to B.; and it 
may be, perhaps, the law that if a general power is exercised by 
giving a special power to appoint to a class, the implied gift over 
to the objects of the special power which would ordinarily be raised 
is displaced by the express gift in default of appointment under 
the general power. Whether such displacement would take place 
seems doubtful, and although Romer, J., refers to the fact that 
there was an express gift to B., on default of appointment under the 
general power,®! he does not rest his decision on this, but discusses 
the general question whether, upon a special power to appoint to 


me Sugden, Powers, 8 ed., sor, 597; Farwell, Powers, 2 ed., 472, 474; Leake, Land 
W, 30%. 


60 [1897] 1 Ch. 289. ‘8 See p. 293. 
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a class, there is an implied gift over to the objects of the power; 


and he decides that there is no such implied gift, but that the objects 


of the power take in default of appointment only when an express 
gift to them, or the creation of a trust for them, in default of appoint- 
ment, can be extracted from the language used by the settlor or 
testator. He says: 

“You must find in the will an indication in fact that the power should 
be regarded in the nature of a trust — only a power of selection being 
given, as, for example, a gift to A. for life, with a gift over to such of a 
class as A. shall appoint.” 

The only case cited by the learned judge in support of his position 
is the Irish case of Healy v. Donnery. Romer, J., says that in that 


case there was a life estate with.a power to appoint, but, with sub- 


mission, that is not so. What the Irish Court of Exchequer held 
was that the whole legal interest was in the plaintiff, and that, 
therefore, he could maintain a suit for ejectment against a tenant 
for years who had failed to pay his rent. 

The learned judge then goes on to refer to nine cases in which 
there was held to be a gift over to the objects of an unexercised 
power, and he attempts to distinguish them on the ground that in 
them there was a direct gift to the objects of the power, subject to 


a power of distribution, and that they took by virtue of the direct 


gift, and not by implication. — 

(r) In Brown v. Higgs® the testator “authorized and empow- 
ered” J. to receive certain rent and to dispose of it, 100/. an- 
nually to himself and to employ the remainder to such children of 
the testator’s nephew S. as J. should think most deserving and 
would make the best use of it, or to the children of the testator’s 
nephew W. J. did not exercise the power. It was held that the 
children of S. and W. took. Romer, J., quotes passages from the 
opinions of Lord Alvanley, M. R., and Lord Eldon, C., but these 
learned judges speak of the question being whether the power was 
a simple power or a power in trust, and there is nothing to show 
whether the trust was to be effected by an implied gift or an ex- 
press gift. The doctrine that the taking in default of appointment 
must be either by an express or implied gift was not then clearly 
apprehended. 


® 3 Ir. C. L. 213 (1853). The case is stated p. 11, ante. 
® 4 Ves. 708 (1799), 5 Ves. 495 (1800), 8 Ves. 561 (1801). 
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(2) In Burrough ». Philcox®™ a will directed that on certain 
contingencies the testator’s property should “be disposed of as 
shall be herein after mentioned, (that is to say)” A. should have 
power by will to dispose of the property to one or more of the 
testator’s nephews and nieces and their children as A. should think 
proper. The power was not exercised. Lord Cottenham, C., held 
that the nephews and nieces and their children took in default of 
appointment. He said: 


“When there appears a general intention in favour of a class and a par- 
ticular intention in favour of individuals of a class to be selected by 
another person, and the particular intention fails from that selection 
not being made, the court will carry into effect the general intention in 
favour of the class.” 


But whether the intention is carried into effect by onaiides that 
there is an implied gift or that there is an express gift, the Chan- 
cellor does not say. 

(3) In Witts v. Boddington ® a testator gave to his wife during 
her life the enjoyment of his watches, rings, jewels and plate and 
all his diamonds, etc., with an exclusive power for her, by deed 
or will, to give the same to the children of M., who was his only 
daughter, but if no such children were alive at his wife’s death, 
then he desired her to give or leave the same to some one or more 
of his own relations. The wife did not exercise the power as to 
some of the articles. It was held that the children of the daughter 
took. Romer, J., disposes of this case by saying that the will was 
“very peculiar. 

(4) In Forbes 2. Ball ® a will said: “T give to A. C. sool., and 
it is my will and desire that A. C. may dispose of the same among 
her relations, as she by her will may think proper.” Sir William 
Grant, M. R., said that there was a gift to the wife’s relations. 
Romer, J.’s comment on this case is that such gift over was by 
force of the words “my will and desire.” 

(5) In Birch ». Wade *’ the same words “will and desire” were 
used, and Romer, J., again says that it was by force of these words 
that there was a gift in default of appointment. But as to this a 
remark of Kenyon, M. R., in Pierson v. Garnet ** is very weighty. 
He says: °° 


5 5 Myl. & C. 72 (1840). 8 3 Bro. Ch., Belt’s ed., 95 (1790). 
5 3 Meriv. 437 (1817). 7 3 Ves. & B. 198 (1814). 
8 2 Bro. Ch. 38, 45 (1786). ® At p. 45. 
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“Tt would be a lamentable case, if this court were to raise a distinction 
upon slight words, such as peto, rogo, fidei tue commendo, and such ex- 
pressions of the civil law; and if the decisions were to turn upon such 
grounds, property would be very vague.” 


(6) In Jn re Caplin’s Will © a testator, after giving his wife a life 
interest in a trust estate, directed that on her death a part of the 
estate should be paid to such of the relations and friends of the wife 
as she should by will appoint. It was held by Kindersley, V. C., that 
if no appointment was made, there was a gift over to the objects 
of the power. Romer, J., sustains this case on the same ground 
upon which he puts the other cases, that it was ‘‘a gift to a class 
or such of a class as might be selected by the donee.” He admits 
that there was ‘“‘a general statement” in In re Caplin’s Will which 
“went beyond the case.” The “general statement” is this: 


“There being then a life estate in [the wife] with a power to appoint 
by will to her relations, and no gift over in default of appointment, I 
must hold that there is an implied trust in favour of the objects of the 
power.” 


(7) In Re White’s Trusts ® a testator gave property to trustees _ 
in trust for his son R. for life, and then to R.’s children, and then 
proceeded thus: “Should my said son die childless, I confide in 
the said trustees for applying” the trust property “to the benefit 
of such other of my children as they may think fit, for the inter- 
est and good of my family.” R., the son, died childless, and the 
trustees died without executing the power. Page Wood, V. C., 
said: “It is settled by Brown v. Higgs and Burrough ». Philcox 
that where there is a power to appoint among certain objects and 
no gift in default of appointment, the court will imply a gift to 
the objects of the power equally”; and he accordingly held that 
the power not having been exercised, the other children took 
by the implied gift. Romer, J., here again says: “Unless checked 
by reference to the case before him, that statement was too large.” 

(8) In Butler v. Gray® there was, as Romer, J., says, a sufficient 
indication that the class were to take. 

(9) Of Inre Brierley,® a decision of the Court of Appeal, Romer, 
J., says: “It was a decision not in point on the proposition con- © 


6 2 Dr. & Sm. 527 (1865). ® H. R. V. Johns. 656 (1860). 
L. R. 5 Ch. 26 (1869). 43 W. R. 36 (1894). 
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tended for.” But, with submission, it was very much in point, 
and is dead against the proposition contended for by the learned 
judge in In re Weekes’ Settlement. In Jn re Brierley a testator 
gave his wife the income for life of a fund held in trust, and directed 
that if he died childless (which happened) the wife might ‘bequeath © 
or appoint” the fund “to such of my brothers and sisters and 
nephews and nieces and other of my relatives or next of kin as she 
shall think proper.” It is surely impossible to distinguish the 
power in this case from that in In re Weekes’ Settlement. The 
testator went on to direct that the remainder of his property should 
be divided into forty-three parts. He disposed of some of these 
parts, and made his wife residuary legatee. The wife brought a 
suit in equity calling on the trustees to hand over the fund to her 
on her executing a release. 

There were three possible views: first, that there was an implied 

gift of the fund to the objects of the power; second, that the fund 
passed under the gift of the remainder of the property; third, that 
it passed to the wife as residuary devisee. The Court of Appeal, 
Lord Herschell, C., Lindley and Davey, L.JJ. (certainly a very 
strong court), expressly declined to consider whether the second 
or third view was correct, and they declined because the first view 
was correct. The Lord Chancellor speaks rather contemptuously 
of the attempt to found any argument on the presence or absence 
of the words “‘it is my will’ or “desire.” 
“The truth is that there is no magic about the use of the words ‘it is 
my will and desire.’ Everything that is found in the testator’s will 
indicating what is his intention is as much indicating his will and desire 
as if he had in so many words used that language.” 


Davey, L. J., in the course of the argument said: 


“Would it not be a correct statement of the law to say that if there be a 
power to appoint among certain objects, but no gift to those objects and 
no gift in default of appointment, then the law will imply @ gift to those 
objects in default of appointment?” 


In Carberry v. M’Carthy™ there was a devise to A. upon trust 
to receive the rents during her life, with full power to dispose thereof 


by deed or will to all or any of the testator’s children. Chatterton, 
V. C., passing upon the provision, said: 


7 R. Ir. 328 (1881). 
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“Tf the question depended solely on the effect of the portion of the will 
which I have mentioned, I should hold that the power was coupled 
with a trust, and that the testator’s children, being the objects of the 
power, were intended to take in default of the execution of the power, 
and were not to be deprived of the benefits intended for them by the 
failure of the donee to appoint in pursuance of it. They would in such 
case take the property in equal shares by implication.” 


The Vice-Chancellor, however, thought that other language in 
the will excluded the implication. 

In In re Hall® the sum of 500/. was by will given in trust, to 
pay the income to R. for life or until she married, when the testa- 
trix directed the sum to be settled, and she declared that it was 
her will and desire that if R. died unmarried, she should have 
power to demise (sic) the legacy to such of her brothers: or sisters 
or their children as she should think proper. R. died without 
effectually exercising the power. Porter, M. R., held that there 
was no implied gift to the objects of the power. The decision in 
this case goes further than in Im re Weekes’ Settlement, for in this 
case the words ‘‘will and desire” are used, the presence of which 
Romer, J., seems to have thought sufficient to give a gift over. 
The opinion in Jn re Hall gives many extracts from earlier cases, but 


it seems to contain nothing that calls for remark. It is submitted 


that it is wrong. 

In view of the above, and especially of the direct decision of the 
Court of Appeal in Jn re Brierley, it is submitted that the con- 
clusion reached in In re Weekes’ Settlement and in In re Hall 
cannot be sustained, but that, on the contrary, in accordance with 
the frequent statements of judges and the unanimous opinions 
of the text writers, gifts in default of appointment to the objects 
of a power can be raised by implication. 

The American cases lend no countenance to the novel dectine 
of In re Weekes’ Settlement. 

In Dorhinick v. Sayre®’ there was a devise to M. for life “with 
power to give the same to descendants.” It was held that a gift 
in default of appointment was implied. The court consider and 
reject any distinction between a power to A. to appoint to a class 
and a gift to such members of a class as A. may select.®* 


6 See the case stated p. 10, ante. [1899] 1 I. R. 308. 
87 3 Sandf. (N. Y.) 555 (1850). 8 See Smith v. Floyd, 140 N. y. 337 (1893). 
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In McGaughey’s Admr. v. Henry ® a tenant for life had a power 
to divide property as she might think right among her children. 
A gift to the children was implied. 

In Milhollen’s Admr. v. Rice” a testator directed that property 
in which A. had a life interest should be “at her disposal to whom 
she thinks proper of her heirs.” It was held that there was a gift 
by implication to A.’s heirs. 

In Rogers v. Rogers™ A. who had a life interest, was given “‘the 
piivilege” of giving the property to whom she pleased among his 
children or grandchildren. It was held that there was an implied 
gift to the objects of the power. 

In Morris v. Owen™ slaves were bequeathed to S. for life, “and 
then to be divided at her discretion, amongst my children.” The 
Court of Appeals of Virginia in a per curiam opinion, besides dis- 
posing of other points, said that the slaves as to whom there was 
not any appointment “remained as part of the residuary estate.” 
There does not seem to have been any discussion on the point. 
On the words of this will, it is clear that even Romer, J., and Por- 
ter, M. R., would have held there was a gift to the objects of the 
power. The case would seem to be of little, if any, authority. 

Frazier v. Frazier’s Executors™ is obscurely reported. The — 
point in question here does not seem to have been considered. 

In Holt ». Hogan™ property was given to the testator’s wife 
for life, with the privilege of disposing of the same by will or other- 
wise amongst “our children” at her death. Whether there was 
any gift over by implication was a matter not considered; it seems 
to have been taken for granted that there was not. The question 
discussed was whether the property fell into the residue or whether 
there was an intestacy with regard to it. 

X. To what objects of a power is a gift implied? 

The cases fall under three heads: 

(A) Power to appoint to one or more defined classes of relations, 
such as children, grandchildren, issue, descendants, nephews, etc. 

(B) Power to appoint to “family” or to “relations.” | | 

(C) Power to appoint to charities. 

(A) Under a power to appoint to the members of one or more 


69 r5 B. Mon. (Ky,) 383 (1854). 0 13 W. Va. 510, 543-565 (1878). 
1 2 Head (Tenn.) 660 (1859). 7 2 Call (Va.) 520 (180r). 
_® 2 Leigh (Va.) 642 (1831). ™ 5 Jones Eq. (N. C:) 82 (1859). , 
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classes, ¢. g., a power to appoint to children or grandchildren, or 
a power to appoint to descendants, all the persons to whom an 
appointment could have been made take per capita as tenants in 
common.” 

In Jones v. Torin,” where the power was to appoint to children 
or their descendants, “descendants” was held to be substitution- 
ary, and in Tucker v. Billing,”” where the power was to appoint 
to brothers and sisters and their descendants, the same was held. 
Both of these decisions are questioned by Mr. Jarman.”* But in 
Rogers v. Rogers,’® where there was a power to appoint to children 
or grandchildren, it was held that the children of living children 
could not share an implied gift. These cases seem very doubtful. 

In Martin v. Swannell® a testator gave his estate to his wife for 
life, and on her death he devised it to his three children and their 
issue, as the wife should appoint. The power was not exercised. 
Lord asa M. R., held that the children took estates tail. 

When there is a heuest to children as A. shall appoint, and 
there is no appointment and only one child, the child takes the 
whole.*! 

In Eddowes v. Eddowes®™ a share of the residue was given to 
trustees, upon trust, at their discretion, to apply the whole or part 
of the capital or income for the benefit of the testator’s son J., or, 
at the option of the trustees, to augment the other shares. J. died, 
and the trustees refused to exercise the option. Kindersley, V. C., 
held that the share was undisposed of. He said four implied gifts 
had been suggested: (1) To the other children of the testator (to 
whom the other shares of the residue were given) excluding J.; 


% Brown v. Higgs, 4 Ves. 708 (1799), 5 Ves. 495 (1800), 8 Ves. 561 (1803); Long- 
more v. Broom, 7 Ves. 125 (1802); Brown v. Pocock, 6 Sim. 257 (1833); Grieveson ». 
Kirsopp, 2 Keen 653 (1838); Burrough #. Philcox, 5 Myl. & C. 72 (1840); Penny ». 
Turner, 15 Sim. 368 (1846), 2 Phil. 493; Re White’s Trusts, H. R. V. Johns. 656 (1860); 
Stolworthy v. Sancroft, 33 L. J. Ch. 708 (1864); Dominick ». Sayre, 3 Sandf. (N. Y.) 
555 (1850). Cf. Tomlinson v. Nickell, 24 W. Va. 148 Ga. 

% 6 Sim. 255 (1833). 


77 2 Jur. N. s. 483 (1856). 


78 y Jarman, Wills, 3 ed., 482, n.1, 483, n.¢. Cf., however, Crozier v. Crozier, 
3 Dr. & War. 373, 386 (1843). 
7 2 Head (Tenn.) 660 (1859). 
80 2 Beav. 249 (1840). 
8 Bellasis v. Uthwatt, 1 Atk. 426 (1737); Davy v. Hooper, 2 vom 665 (1710); 
ms Jackson, 2 Bro. Ch. 588 (1789). 
8 7 Jur. N. S. 354 (1861). 
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(2) to J., excluding the other children; (3) to all the children, in- _ 
cluding J., equally; (4) half to J. and half to the other children; and 
~ he concluded that there was not enough in the will to enable him 
to determine the persons to whom the testator wished the share 
to go. 

If a power given to a life tenant is exercisable by either deed or 
will, all those of the class to whom an appointment might have 
been made are included in the implied gift in default of appoint- 
ment, and therefore if one of them dies in the lifetime of the donee, 
his heirs or representatives share in the gift. 

In Winn v. Fenwick* property was settled in trust for A. for 
life, and after his death, if B., A.’s wife, died in A.’s lifetime leaving 
any child living at her death, then on trust for all the children of 
A. and B., in such shares as B. should by deed or will appoint. B. 
died in A.’s lifetime leaving children and not having executed the 
power. It was held that the implied gift was only to those children 
who survived B. 

In Stolworthy v. Sancroft® property was given to trustees 
upon trust to pay the income to A. for life, and, after her death, if 
she left issue, to dispose of the property in such manner amongst 
such issue as A. should by deed or will appoint. A. did not: exer- 
cise the power. Kindersley, V. C., held that there was a gift im- 
_ plied to the issue of A. living at her death. 

Where there is no life estate, and the power is given to executors 
or trustees, the gift implied in default of appointment is to those 
objects of the power who are living at the time of the creation of 
the power.® 

If the power is exercisable by will only, then as the only objects 
of the power are persons living at the death of the donee, the gift 
implied in default of appointment is confined to such persons.*’ 


8 Madoc v. Jackson, 2 Bro. Ch. 588 (1789) (disapproving Maddison ». Andrew, 
1 Ves. Sr. 58, 60, which is contra); Casterton »v. Sutherland, 9 Ves. 445 (1804); Faulkner 

v. Wynford, 15 L. J. nN. s. 8 (1845); Im re Jackson’s Will, 13 Ch. D. 189 (1879); Wilson 
_ . Duguid, 24 Ch. D. 244 (1883). Contra, wrongly, Rogers v. Rogers, 2 Head (Tenn.) 
660 (1859). Cf. Reade ». Reade, 5 Ves. 744, 748 (1800). 

* 11 Beav. 438 (1840). 

%> 33 L. J. Ch. 708 (1864). 

% Longmore v. Broom, 7 Ves. 125 (1802); Cole ». Wade, 16 Ves. 27 (1807); Walter 
v. Maunde, 19 Ves. 424 (1810). See Sugden, Powers, 8 ed., 601, 622; Farwell, Powers, 
2 ed., 476. 

8? Kennedy ». Kingston, 2 Jac. & W. 431 (1821); Walsh v. Wallinger, 2 Russ. & M. 
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There is one, and only one, case which holds that where a power 
given to a life tenant is testamentary, the representatives of an 
object of the peeer who died in the lifetime of the donee can take. 

This is a decision’ of Vice-Chancellor Kindersley in Lambert »v. 
Thwaites.** The case is referred to as law in the modern text 
books.* | 

The decision in Lambert v. Thwaites is rested on a distinction 
between a power with an implied gift in default of appointment 
(e. g., a devise to A. for life, with a testamentary power to A. to 
appoint to his children), and a direct gift to a class, coupled with 
a power of distribution or selection (e. g., a devise to A. for life 
and on his death to his children as he may by will appoint). The 
distinction is a fine one, and it is obvious that the cases may so run 
into one another as to make it difficult of application. 

But, assuming the distinction to be sound, it seems to be of no 
practical importance except on two points: First. It may be said 
that there is never an implied gift to a class in default of appoint- 
ment, and that when the members of the class take in default of © 
appointment, they take because there is a direct gift to them. 
This is what was held in Im re Weekes’ Settlement.” I have dis- 
cussed this case above,” and have endeavored to show that the 
case is contrary to authority and is wrong. Second. It may be 
said that if a testamentary power is given to a life tenant to ap- 
point to a class, only those members of the class who survive the 
life tenant can take, but that if there is a gift to a class after the 
death of the life tenant, in such shares as the life tenant may 
appoint, there is a direct gift to the class, and that in default of 
appointment the representatives of those members of the class 
who have died before the life tenant come in for their share. This 
was the ground of decision in Lambert v. Thwaites. 

In that case, by a post-nuptial settlement, land was given to 
78 (1830); Brown v. Pocock, 6 Sim. 257 (1833); Woodcock ». Renneck, 4 Beav. 190 
(1841), « Phil. 72; Freeland ». Pearson, L. R. 3 Eq. 658 (1867); Tucker ». Billing, 
2 Jur. N. s. 483 (1856); Jn re Susanni’s Trusts, 20 W. R. 93 (1877); Sinnott ». Walsh, 
5 L. R. Ir. 27 (1879). See Moore ». Ffolliot, 19 L. R. Ir. 499 (1887). 

8 L. R. 2 Eq. 151 (1866). 

8 Farwell, Powers, 2 ed., 472; Leake, Land Law, 391, 392; 1 Jarman, Wills, 6 ed., 
651; 2 Jarman, Wills, 6 ed. 1705. 

% Cf. the remark of Kenyon, M. R., in Pierson ». Garnet, 2 Bro. Ch. 38, 45, 
cited p. 16, ante. 


® [1897] 1 Ch, 289. ® See pp. 13 et seg. 
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trustees in trust to pay the rents to W. and his wife during their 
lives, and, on the death of the survivor, to sell and divide the pro- 
ceeds amongst all the children of W. in such shares and proportion 
as he should by will appoint. One of the children died in W.’s life- 
time. W. died without exercising the power. It was decided that 
the representatives of the deceased child were entitled to share. 
The court held that there was not an estate by implication to the 
children in default of appointment, but an express vested gift to 
the children, subject to be divested by the exercise of the power. 

But assuming that there was here a direct gift to a class, it still 
remains a question what is the class to whom the direct gift is 
made. The learned Vice-Chancellor refers to the doctrine, which 
is now perfectly well settled, notwithstanding some former doubts, 
that a gift which would otherwise be vested is not made contingent 
by being preceded by a power, but it by no means follows that a 
gift otherwise contingent is made vested by being preceded by a 
power. Suppose a power is given, with an express gift, in default 
of appointment, to those members of a class who survive the donee 
of the power. Here the gift is certainly contingent, and the repre- 
sentatives of a deceased member of the class would not share. 
Now was not this the case in Lambert v. Thwaites? 

In Woodcock v. Renneck® a testator gave a fund to trustees 
in trust to pay the income to J. and his wife during their lives and 
the life of the survivor, and after their decease, in trust to pay 
the fund to their children in such shares and proportions as the 
survivor of J. and his wife should by will appoint. Lord Langdale, 
M. R., decided that only the children who survived J. and his wife 
could share. This case is in flat contradiction with Lambert »v. 
Thwaites. Vice-Chancellor Kindersley sought to avoid its effect 
by declaring that what the Master of the Rolls said was only a 
dictum ‘“‘very unnecessarily” pronounced. But this, it is sub- 
mitted, is not correct. What Lord Langdale said was not a dictum, 
but a decision on a point at issue. 

Only one of the children survived the parents, and the surviving 
parent made an appointment to this child. The administrator of 
a child who had died in the lifetime of the parents brought a bill in 
equity praying for a declaration that he was entitled to share in 
the fund, and for a decree that the trustees might be directed to 


% 4 Beav. 190 (1841). 
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transfer the same to him. He contended that the appointment 
by the surviving parent was not valid. 

Lord Langdale, M. R., did not decide whether the appointment 
was valid, and he expressed no opinion upon the point, because, 
even if the appointment was invalid, only the surviving child 
could take, and the plaintiff, whose claim was as representing a 
deceased child, could take no share. He therefore dismissed the 
bill. 

Lord Langdale said: 

“T think that there is a gift to children of Mr. and Mrs. Christie, 
subject to a power to be exercised by the surviving parent. But in con- 
sidering what children of Mr. and Mrs. Christie were objects of the gift, 
it is necessary to consider the whole sentence in which the gift is expressed, 
and that sentence comprises the words creating the power; and although 
a portion of the sentence, if taken by itself, imports a gift to all the chil- 
dren, the generality of the expression may be limited by the other words 
of the same sentence; and as the power was to be exercised only by the 
will of the surviving parent, and therefore could only be exercised in 
favour of those who were living at the death of the surviving parent: — 
as this is not, in express terms, a gift to all the children in default of 
appointment, but a gift or trust for children, with words annexed, shew- 


’ ing that the distribution was to be among the children living at the death 


of the surviving parent: — and, moreover, as the gift is expressed only 
in the form of a direction to trustees to transfer and pay to children, 
after the death of the surviving parent; I think that the objects of the 
power and the objects of the gift are the children living at the death of 
the surviving parent, and, consequently, that the Plaintiff has no interest 
in the fund. 

“The Plaintiff contended that the words expressing the power ought 
to have no effect in determining the objects of the gift, but ought to have 
effect in shewing an intention to sever the shares of the children so as 
to prevent a joint tenancy, but the words cannot be thus alternately 
rejected and employed.” 


The case was brought by appeal before Lord Cottenham, C. 
The Lord Chancellor appears to have thought that the appoint- 
ment was valid. He affirmed the judgment of the Master of the 
Rolls and said: 


“It was contended on the part of the Plaintiff that this was a vested 
interest in all the children living at the death of the testator William 


* x Phil. 72 (1841). 
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Linton. For it was said that the words of the bequest in favour of the 


children were, in substance, the same as those which were made use of 
in the bequest to Joseph Christie and Sarah his wife, who, it was ad- 
mitted, took a vested life interest under the will. But to support this 
argument a part only of the words are taken, omitting the subsequent 
portion of the clause, upon the true construction of the whole of which 


question must depend.” 


It is submitted that the decision of Lord Langdale, M. R., ap- 
proved by Cottenham, C., is good sense and good law, and should 
be followed rather than the decision of Vice-Chancellor Kinders- 
ley in Lambert v. Thwaites. It is certainly difficult, in construing 
such a provision, to attribute to a testator an intention that those 
children should take in default of appointment to whom no ap- 
pointment could be made. : 

But, further, the doctrine of Lambert v. Thwaites, that upon a 
gift to A. for life, and, on his death, to his children as he shall by 
will appoint, the children who have died in the lifetime of A. are 
entitled to share, — that is, that persons can take to whom no 
appointment could be made, is inconsistent with what has been 
decided in two cases in which the life tenant and the donee were 
different persons. There would seem to be no difference whether 
the power is in gross or is simply collateral. 

(x) In Halfhead v. Sheppard * a testator devised land to his wife 
C. for life, and directed that, if R. survived C., he should, immedi- 
ately on her death, divide the land in such manner amongst all the 
testator’s children as they should severally reach twenty-one as R. 


_ should think equitable and fair. The testator had three children; 


two only reached twenty-one, and all died in the lifetime of C. 
R. survived C., but did not execute the power. It was held that 
the children did not take. 

(2) In In re Phene’s Trusts * a testator gave a fund to his execu- 
tors in trust for M. for life, and from and immediately after her 
death, in trust for the benefit of M.’s children, as the executors 
might think most to their advantage. Some of M.’s children and 
also the executors died in M.’s lifetime. It was held that only 
the children who survived M. were entitled.” 


% 1 E. & E. 918 (1859). 
% L. R. 5. Eq. 346 (1868). 
% Cf. Wilson v. Duguid, 24 Ch. D. 244, 251 (1883); 2 Jarman, Wills, 6 ed., 1706. 
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In Carthew v. Enraght * a testator directed that after the death 
of his wife, his trustees should divide and pay a fund equally be- 
tween such ten of the children or remoter issue of H. as the trustees 
should see fit. At the death of the widow, there were only six 
descendants of H. living. It was held that they were entitled to 
the whole fund. 

(B) Power to appoint to “family ” or “relations.” 


The word “family” has no technical meaning.®® When a will et 


gives a power to appoint to a “family” or to the members of a 
“family,” the question whether the person or persons to whom 
a gift is implied in default of appointment are the heirs, the next 
of kin, or the children, depends upon the words of the will taken 
in connection with the state of the family. “The cases on 
‘relations’ are very peculiar.” 

Under a non-exclusive power to appoint to “relations,” 1” none 


% 20 W. R. 743 (1872). 

% 2 Jarman, Wills, 6 ed., 1582 e¢ seq. 

100 See Cruwys v. Colman, 9 Ves. 319 (1804); Wright v. Atkyns, 17 Ves. 255 (1810), 
t Ves. & B. 313 (1813), 19 Ves. 299 (1814), more fully reported in G. Coop. 111 
(1815), 1 Turn. & R. 143 (1833), (the best statement of the case is in Sugden, 
Law of Property in House of Lords, 376); Sinnott ». Walsh, 5 L. R. Ir. 27 (1879). 

10 Per Chitty, J., in Wilson v. Duguid, 24 Ch. D. 244, 249 (1883). 

102 When the doctrine of non-exclusive powers, namely that under a power to appoint 
to children a share must be given to each child, had become settled, it soon became 
obvious that by giving a shilling to a child, the application of the doctrine might be 
utterly evaded, and therefore the Court of Equity laid down the rule that the share 
given to any child must not be illusory. The establishment of this rule as to illusory 
appointments was the necessary corollary of non-exclusive powers. Without it, 
non-exclusive powers are a laughing-stock and a legal farce. 

But the rule as to illusory appointments is unique in the law. Other rules of doubtful 
character have found defenders or ‘apologists, but no one has had a good word for this. 
It has been condemned in the most unmeasured terms by judge after judge; by Sir 
Richard Pepper Arden (afterwards Lord Alvanley), M. R., in Spencer v. Spencer, 
5 Ves. 362 (1800); Kemp v. Kemp, id. 849 (1801); by Sir William Grant, M. R., 
in Butcher v. Butcher, g Ves. 382 (1804); and by Lord Eldon, C., in Bax v. Whit- 
bread, 16 Ves. 15 (1809), and Butcher v. Butcher, 1 Ves. & B. 79, 94, 96 (1812). 

This state of things was so intolerably inconvenient and mischievous that a statute 
was passed abolishing the rule as to illusory appointments. The statute did not touch 
the doctrine of exclusive appointments, but the absurdity of this, after having been 
pointed out by Sir George Jessel, M. R., in Gainsford ». Dunn, L. R. 17 Eq. 405 (1874), 
was recognized by the legislature, and in 1874 another statute was passed by which 
every power is made exclusive. 

There is very little law in the United States on a powers and illusory 
appointments, but it is submitted that the proper mode of dealing with them is that 
adopted by the Judicial Committee of the Privy Council in the case of McGibbon ». 
Abbott, 10 A. C. 653 (1885). A resident in Lower Canada, under a power which would 
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of the statutory next of kin can be excluded from the appoint- 
ment, and no one who is not of the statutory next of kin can be 
included.* And though, under an exclusive power, an appoint- 
ment may be made to a relation who is not one of the next of 
kin, yet even when the power to appoint to relations is exclusive, 
the gift over in default of appointment is to the statutory next 
of kin.!® 

But here a question of some difficulty arises. 

At what time are the statutory next of kin to be determined? 

First. Suppose the donee of the power is also the life tenant. | 
Here the. next of kin are to be determined as of the date of the life 
tenant’s death. This is so not only when the power is exclusive, 
as in Harding v. Glyn,! but also when it is non-exclusive,” 
and also whether it is exercisable by either deed or will.! 


have been held non-exclusive under the English. precedents, appointed to some only 
of the objects. The appointment was held valid. The Court said: 

“The Courts in Lower Canada are not bound by the current of decisions in England, 
as the Judges in England before 1874, and Lord Alvanley in the case of Kemp v. Kemp, 
considered themselves to be bound, in deciding whether a power was exclusive or 
non-exclusive.” 

And again: 

“It would be lamentable if their Lordships, in a case arising in Lower Canada and 
to be determined by the law of that country, should feel themselves bound by a course 
of English decisions which have been swept away by the legislature as fraught with 
inconvenience and mischief, and thus to be driven to such a construction of the will 
of William as would form a precedent in future cases of a similar nature, and thereby 
introduce into Lower Canada all those difficulties and inconveniences which it required 
the force of an Act of Parliament in England to remove.” { 

18 Pope v. Whitcomb, 3 Meriv. 689 (1810); Im re Deakin, [1894] 3 Ch. 565; Lawlor 
v. Henderson, Ir. R. 10 Eq. 150 (1876); Im re Patterson, [1898] 1 I. R. 324; Varrell v. 
Wendell, 20 N. H. 431 (1846); Sugden, Powers, 8 ed., 657; Farwell, Powers, 2 ed., 
504; 1 Jarman, Wills, 6 ed., 823. 

_ 10 Harding v. Glyn, 1 Atk. 469 (1739), see 5 Ves. 501 (1800); Grant ». Lynam, 
4 Russ. 292 (1828); Sugden, Powers, 8 ed., 658; Farwell, Powers, 2 ed., 504; 1 Jarman, 
Wills, 6 ed., 823. 

10% Doyley v. Attorney-General, 4 Vin. Abr. 485, pl. 16 (1735); Cole ». Wade, 16 Ves. 
27 (1806); Salusbury ». Denton, 3 Kay & J. 529 (1857); Mahon ». Savage, 1 Sch. & 
Lef. 111 (1803); Sugden, Powers, 8 ed., 659; Farwell, Powers, 2 ed., 506; 2 Jarman, 
Wills, 6 ed., 1633. See Spring v. Byles, 1 T. R. 435-438 n. (1783); Varrell v. Wendell, 
20 N. H. 431 (1846). 

106 Atk. 469 (1739). 

107 Pope v. Whitcomb, 3 Meriv. 689 (1810), correctly stated in Sugden, Powers, 
8 ed., 662, 663. : 

108 Harding v. Glyn, Pope ». Whitcomb. See Cruwys v. Colman, 9 Ves. 319, 325 
(1804); Birch v. Wade, 3 Ves. & B. 198 (1814);, Finch v. Hollingsworth, 21 Beav. 112 
(1855); Sugden, Powers, 8 ed., 661-663; Farwell, Powers, 2 ed., 508; 1 Jarman, Wills, 
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Second. Suppose the donee of the power is not the life tenant. 

In Doyley v. Attorney-General !” a testator gave his whole estate 
to trustees in trust to pay the income to his niece Elizabeth during 
her life, and on her death he directed the trustees to dispose of his 
‘real and personal estate to such of his relations on his mother’s side 
as were most deserving, and in such manner as they saw fit, and for 
such charitable uses and purposes as they should also think most 
proper and convenient. The power was not exercised. Jekyll, 
M. R., said “that as to the personal estate, there should be no 
representation of those relations who died in the lifetime of Eliza- 
beth; for before her death no part thereof vested in any of the 
relations, and it was contingent whether they would be entitled 
thereto or not.” 

It would rather appear as if Lord St. Leonards thought that the 
jaw would be the same in this case as in that where the life tenant 
was the donee, but it is not clear from his book on Powers,”° and 
in the last edition of Jarman on Wills™ it is said that “whether 
this principle [that only relations living at the death of the tenant 
for life can take] applies except where the donee of the power is 
also tenant for life is not clear.’ 

Where the power is to appoint to a defined class of relations, 
the implied gift is to that class, as on a power to appoint to relations 
on the mother’s side. Where the gift is to “poor relations,” whether 
the gift is direct or whether it is one which arises by implication 
in default of appointment, — and there would seem to be no differ- 
ence between the two cases, — the better opinion appears to be that 
the word “poor” is not to be rejected, but that the gift is to be 
confined to those who are poor." 

(C) Power to appoint to charities. 

Where there is a power to appoint to charities, and no gift over 
in default of appointment, there is an implied gift to charity which 
the court will administer in the same way in which it will administer 
direct gifts to charity. 


6 ed., 653. But cf. Wilson v. Duguid, 24 Ch. D. 244, 251 (1883); 1 Chance, Powers, 
78. 


109 4 Vin. Abr. 485, pl. 16 (1735). M0 Sugden, 8 ed., 661. 

Jarman, Wills, 6 ed., 653. 

12 See also Wilson v. Duguid, 24 Ch. D. 244, 251 (1883). 

13 The cases are collected in Gray, Rule against Perpetuities, 2 ed., § 683, n. See also 
Farwell, Powers, 2 ed., 508; 2 Jarman, Wills, 6 ed., 1634. 
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In Doyley v. Attorney-General,™ by a devise, the words of which 
are quoted above, there was a power to appoint to relations and to 
charitable uses. The power was not exercised. The property was 
decreed half to the relations and half to charity. 

In Salusbury v. Denton" a testator directed that a fund, in 
which his wife had a life interest, should be at her disposal by will 
to apply a part for such charitable endowment for the poor of 
Ottley as she might prefer, and the remainder to be at her disposal 
among the testator’s relatives as she might direct. He made his 
wife sole residuary legatee. The wife did not exercise the power. 
Wood, V. C., held that half of the fund went in charity and the . 
other half to the testator’s child, who was his sole next of kin. 

XI. Conflict of Laws. 

In Little v. Neil “* a marriage contract, said to have been entered 
into in the Scotch form, provided that the trustees “shall from time 
to time, as they in the exercise of their discretion shall see cause, 
apply and expend the whole income and capital of the said trust 
estate, or such part or parts thereof as they shall think proper to 
and for the use or benefit of such one or more of the wife and 
children of J. H. Parks and the issue of such children” as they 
shall select. But it was declared that any provision for the wife 
of Parks should be by an annuity dependent on the life of Parks. 
The trustees declined to exercise the power. The report states 
that a question was raised as to the disposition of the property. 
Kindersley, V. C., delivered the following opinion: 


“Tf it had been necessary to construe this settlement, the Court must 
have satisfied itself as to the law of Scotland, the country in which it 
was made; but the present question is not one of the construction of 
the settlement, but how the fund shall be dealt with in the circum- 
stances which have happened and that must be decided according to 
the practice of this court. The case of Longmore v. Broom is in point 
upon this question, and by that it was decided that upon the death of 
the trustees who had power to exercise a discretion, the fund must be 
divided equally between the objects of the power. Here the objects 
of the power are the wife and children of Mr. Parks. The only difficulty 
I feel is whether, in giving Mrs. Parks a share in the fund, I ought not © 
to give effect to the direction to the trustees that whatever she takes 


1 4 Vin. Abr. 485, pl. 16 (1735). us 3 Kay & J. 529 (1857). 
31 L. J. Ch. 627 (1862). 
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is to be an annuity depending on the life of J. H. Parks; but under the 
present circumstances, the Court is not exercising the discretion of the 
trustees nor construing the settlement, and therefore I cannot do other- 
wise than direct the fund to be divided equally between the wife and 
children.” 

It seems here that the question was whether, by the settlement, 
there was an implied gift to the wife and children, and that this 
was a question of construction. Even if it were held that there 
was not an implied gift of an equitable interest, but that this was 
a case of an imperative trust, the question of whether such trust 


. was raised was a question of construction, and therefore the deci- 


sion that the Scotch law was not applicable seems on this point 
questionable. 
John Chipman Gray. 
HarvarD Law ScHOOL. 
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THE STANDARD OIL AND TOBACCO 
_CASES. 


an article called ““‘The Federal Anti-Trust Act,” published 

in the Harvarp Law Review in March, 1910,! the writer of 

the present article, after reviewing every decision on the Act rendered 

by the Supreme Court up to that time, stated as a conclusion that 

business and law had “got into what it is little exaggeration to 

call an impasse.” : 

As a general summary of the rules of law to be drawn from these 

decisions the following was ventured: 


“Any combination which directly restrains interstate trade is illegal. 
Trade is restrained by the ending or limiting of competition among the 
members of the combination as well as when the business of others is 
injured; it is not necessary that competition of outsiders be destroyed 
or affected. The restraint need not be unreasonable. The actual effect 
of the transaction on prices is not a determining factor; it is sufficient if 
a power to raise prices is acquired or increased. This power need not be 
broad enough to cover the whole country; indeed, its possible exercise 
may embrace only comparatively narrow limits. A ‘direct’ restraint 
imports not only that the restraint be the proximate result of the com- 
bination, but also in some degree substantial. Whether the court will 
hold any given restraint trifling and negligible or substantial and ‘direct,’ 
there is no rule to determine. A holding company is a combination.” 2 


_ The supremely important propositions of the above summary are 
that the ending of competition merely among the members of a 
combination is illegal; and that corporate combinations are subject 
to the Act: As in every case of a corporate combination, compe- 
tition of course wholly ceases among those combining, it appeared 
probable that every great corporate combination in the country 
was liable to prosecution and dissolution under the Anti-Trust Act. 

Not until the decisions of the Circuit Court of Appeals for 
the Southern District of New York in 1908 which decreed the 
dissolution of the American Tobacco Company,*® and of the 


1 23 Harv. L. Rev. 353. 2 23 Harv. L. REv. 373. 
8 United States ». American Tobacco Company, 164 Fed. 700. 
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Circuit Court of Appeals for the Eastern District of Missouri in 
1909 which decreed the dissolution of the Standard Oil Company,* 
did general recognition of the practical significance of the law be- 
come acute. Public attention thereupon was concentrated on the 
Supreme Court to a greater extent than ever before in its history. 
Would the Supreme Court dealing with the Standard Oil and 
Tobacco cases on appeal confirm the existing interpretation of 
the Anti-Trust Act ? That was the question which agitated the 
commercial world for many months. 

The decisions, when they came, justified those who believed that 
the logic of facts was stronger than the logic either of theories or 
even of tolerably well settled law. In the two great recent cases, 
the Supreme Court effectually changed existing law. Confronted 
by a crisis, the judges had to choose between intellectual con- 
sistency and the practical demands of a difficult situation. In 
preferring the latter they merely obeyed a characteristic trait of 
the English-speaking race. 

In this article it is proposed first to state and discuss the facts 
and opinions in the two cases recently decided; second, to state 
the principles of law and rules of conduct fairly to be drawn from 
these cases; third, to consider very briefly the effect of the deci- 
sions on the trust problem. 


I. 


The vital words of the Anti-Trust Act under which the proceed- 
ings in both cases were brought are found in the first two sections 
and are as follows: 


“SECTION 1. Every contract, combination in the form of trust or 
otherwise, or conspiracy in restraint of trade or commerce among the 
several states or with foreign nations is hereby declared to be illegal. 
[Such acts are made criminal and penalties provided. ] 

“SECTION 2. Every person who shall monopolize or attempt to 
monopolize, or combine or conspire with any other person or persons 
to monopolize any part of the trade or commerce among the several 
states or with foreign nations shall be deemed guilty of a misdemeanor 
and . . . [Penalties are provided].” 


4 United States 2. Standard Oil Company of New Jersey, 173 Fed. 177. 
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Standard Oil Case.5 


The decree of the court below was against seven individual de- 
fendants, the Standard Oil Company of New Jersey, thirty-six other 
American corporations, and one foreign corporation. Four corpora- 
tions did not appeal from this decree. 

To state accurately the facts on which the decision rests is diffi- 
cult, for the following reason: The court summarizes the averments 
of the bill, but does not expressly state what averments are found 
to be true. It speaks of the evidence as “‘a jungle of conflicting 
- testimony covering a period of forty years.” From the general 
findings of fact, and from the characterization of the acts and doings 
of the combination, however, it is a fair inference that the specific 
facts very briefly summarized below were found by the court to be 
true. 

In 1870 John D. Rockefeller, William Rockefeller, and several 
other individuals who previously had composed three separate 
partnerships, organized the Standard Oil Company of Ohio. To 
this company they transferred the business of the three partner- 
ships. Shortly afterwards, several other individuals, including some 
of the defendants, transferred their plants and business either to the 
corporation or to individuals as trustees, who held the property 
so conveyed for the benefit of the stockholders of the Standard Oil 
Company of Ohio in proportion to their stock ownership. By the 
year 1872 the combination had acquired all but three or four of the 
thirty-five or forty oil refineries located in Cleveland. Some of 
these were dismantled, and some were continued in operation. Sub- 
sequently other refineries situated in New York, Pennsylvania, 
Ohio, and elsewhere were acquired. The combination also obtained 
control of the pipe lines. It obtained preferential rates and rebates 
from railroads. By these means many competitors were either 
forced to become parties to the combination or were driven out of 
business. During the period from 1870 to 1882 the combination 
acquired control of ninety per cent of the business of producing, 
shipping, refining, and selling petroleum in the United States. 

In January, 1882, all or part of the stock of forty corporations . 
and limited partnerships forming or affiliated with the combination, 
including all the stock of the Standard Oil Company itself, together 
with considerable tangible property, were conveyed to nine trus- 


5 Standard Oil Company of New Jersey v. United States, 221 U. S. 1 (1911). 
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tees. The trustees were to hold the trust property for twenty-one 
years after the death of the last survivor of the trustees unless the 
trust was sooner terminated by vote of the shareholders in the trust. 
Under the trust agreement the trustees were given very broad 
powers to carry on and to extend the business of the combination. 
Among other corporations crganized by the trustees was the 
Standard Oil Company of New Jersey. 

In March, 1892, the Supreme Court of Ohio decided that the 
making and operation of this trust was beyond the corporate power 
of the Standard Oil Company of Ohio, and also that it was illegal 
in itself as being in restraint of trade, and amounting to the crea- 
tion of an unlawful monopoly. It was therefore voted by the - 
trust certificate holders to terminate the trust, but whether the 
subsequent proceedings actually amounted to a complete dissolu- 
tion of the same appears to be doubtful. At this time the trustees 
held stock in eighty-four companies. They transferred the shares 
of sixty-four of these companies to the remaining twenty, of which 
the Standard Oil Company of New Jersey was one. Twenty com- 
panies then held shares of sixty-four other companies. Trust cer- 
tificates were then exchanged for stock of these companies.® As 
the nine individuals who were trustees held, themselves or through 
their families or associates, much more than a majority of the trust 
certificates, they held after these proceedings much more than a 
majority of the shares of the twenty stock-holding companies. The 
control of the combination therefore remained in the same hands. 

In January, 1899, the charter of the Standard Oil Company of 
New Jersey was amended so that it had very wide powers, and so 
that its capital was increased from $10,000,000 to $110,000,000. 
The seven individual defendants continued to be a majority of its 
board of directors. The shares of the other nineteen stockholding 
companies were then transferred to the Standard Oil Company of 
New Jersey in exchange for its common stock, and this stock was 
then distributed among the shareholders of these nineteen com- 


6 There were outstanding at this time 972,500 shares of the par value of $100 
each of trust certificates. On the dissolution each holder of trust certificates was 
to receive 1/972,500 of all the stock of the twenty stock-holding companies for 
each certificate he held. No trust certificate holder was permitted to take a 
share of stock in any one or more, less than all, of the twenty companies, but was 
obliged to take a share in all. Not all certificate holders came in under this 


arrangement. 
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panies. The New Jersey corporation also acquired stock of still 
other companies. 

The combination continued to receive rebates and discrimina- 
tions from railroads, made contracts with competitors in restraint 
of trade, indulged in local price-cutting, spying on competitors, 
and the operation of bogus independent companies. Of course it 
arranged matters so that there was no competition between its 
own subsidiary companies. 

The court found generally that there had been consistently an 
acquisition of every efficient means by which competition could 
have been asserted; that means of transportation had been absorbed 
and brought under control by slow but resistless methods; that 
the country had been divided into districts and the trade of each 
district taken over by a designated corporation within the combina- 
tion and all others excluded. It characterized the acts and doings 
of the combination in the following words: 


“we think no disinterested mind can survey the period in question with- 
out being irresistibly driven to the conclusion that the very genius for 
commercial development and organization which it would seem was 
manifested from the beginning, soon begot an intent and purpose to 
exclude others which was frequently manifested by acts and dealings 
wholly inconsistent with the theory that they were made with the single 
conception of advancing the development of business power by usual 
methods, but which, on the contrary, necessarily involved the intent to 
drive others from the field, and to exclude them from their right to trade, 
and thus accomplish the mastery which was the end in view.” ? 


_ It was held: 

1. That the Anti-Trust Act prohibited unreasonable or undue 
restraint of interstate trade or attempts to monopolize the same in 
any and every form. 

2. That the mere transfer to the New Jersey corporation of the 
stocks of so many other corporations which might have become 
competing corporations, even if they were not actually so before 
the transfer, created a prima facie case or presumption of an 
intent and purpose to dominate the oil industry illegally, that is, 
by interfering with the right of others to trade, and so to restrain 
interstate trade unduly. 

3. That this presumption was made conclusive by the continued 


7 221 U.S. 76. 
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course of conduct of the persons interested; by the way in which 
the power acquired had been exerted; and by the results which 
occurred; because all these showed a purpose to control the situa- 
tion by preventing free action on the part of others. 

4. That the combination was illegal under both the first and sec- 
ond sections of the Act. 

The opinion of the court was delivered by White, C. J. He 
states that the legal problem at hand is to discover the meaning of 
the first and second sections of the Anti-Trust Act. It appears to 
the writer that the process adopted by the court in ascertaining 


this meaning was to wipe the slate clean and start afresh. If there. 


had never before been a decision on the Anti-Trust Act, the con- 
struction adopted in the Standard Oil case could hardly have been 
reached more independently than it was. This construction was 
based, not on the authority of previous cases on the statute, but on 
a practically de novo consideration of the Act in light of its intent 
and of general legal principles. 
. To arrive at the meaning of the words “restraint of trade” and 
“monopolize” as used in the statute, the court first discusses the 
meaning of those terms at common law. This discussion is a piece 
of exquisite exposition. ; 

Starting with the technical or rudimentary monopoly, namely, 
a grant by the sovereign power of the exclusive right to trade in a 
particular commodity, and the real or technical contract in restraint 
of trade, namely, a voluntary restraint put by contract by an in- 
dividual on his right to carry on his trade, it is shown that both the 
general and the specific evil results of each were, broadly speaking, 
the same. The general result was the acquisition of power to con- 
trol the situation; the specific results were the creation or enlarge- 
ment of power to fix prices, the limitation of production, and the 
deterioration of product. Because these results were an injury to 
the general public the acts or conditions causing them came to be 
held illegal. As time went on, it was seen that the same evil re- 
sults were frequently brought about by acts and conditions which 
were technically neither monopolies nor restraints of trade. Atten- 
tion was naturally directed to the results. Thus, by a perfectly 
natural mental process, acts which brought about the baneful 
effects of monopolies or restraints of trade were in the course of 
time referred to as monopolies or restraints of trade, and the scope 
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of these terms was much enlarged. As opinion on economic or 
trade matters varied from time to time, acts which at one time were 
thought to produce the evil results of monopolies and which there- 
fore were treated as illegal, were at another time believed not to 
produce such results and were in consequence treated:as legal. The 


_ history of engrossing, regrating, and forestalling illustrates this. 


Although opinion as to specific acts changed, the principle or formula 
by which the acts were tested remained the same. The broad 
question was always this: “‘Is this a case where the general public 
is injured?” If the acts constituted an attempt to acquire power 
to control the situation, a power which may be designated monopoly 
control; or, what is generally involved in any such attempt, if they 
constituted an interference with the free right to trade of persons 
not responsible for or connected with the acts in question, that is, 
persons who were outsiders to the transaction, the answer was, — 
yes. If, on the other hand, the acts could fairly be considered merely 
as efforts to forward the personal interest of those acting and not 
to acquire monopoly control, the answer was, — no. ~ 

The next step in the cotirt’s reasoning is thus described by itself 
in the opinion in the Tobacco case: 


“ Applying the rule of reason to the construction of the statute, it was 
held in the Standard Oil case that, as the words ‘restraint of trade’ at 


’ common law and in the law of this country at the time of the adoption 


of the Anti-Trust Act, only embraced acts or contracts or agreements or 
combinations which operated to the prejudice of the public interests by 
unduly restricting competition, or unduly obstructing the due course 
of trade or which, either because of their inherent nature or effect or 
because of the evident purpose of the acts, etc., injuriously restrained 
trade, that the words as used in the statute were designed to have and 
did have but a like significance.” ® c 


By regarding the spirit or fundamental basis of the prohibitions 
against restraints of trade at common law, and relying on this 
rather than on the definite prohibitions themselves, the court thus 
arrives at the proposition that the test of illegality under the statute 
is whether the assailed transaction or condition (in this case the 
existence of the combination in the form of a holding company) 
represents a purpose to acquire monopoly control, or what is, prac- 


8 221 U. S. 179. 
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tically speaking, the same thing in the case of a corporate combina- 
tion, whether it represents an interference with the right of others 
to trade. 

The decision itself rests on nothing less than the whole course of 
conduct of the persons and corporations involved, although acts 
done before the passage of the Anti-Trust Act were considered 
only in arriving at the intent with which subsequent acts were 
done. The principal specific act relied on by the court was, of 
course, the transfer of shares by the nineteen stockholding com- 
panies to the New Jersey corporation. This was the only definite act 
of combination after 1890, when the Anti-Trust Act was passed. 

It is worth while to analyze the court’s treatment of this transfer 
of shares. In the first place it must be noted that the court, in this 
particular case, had to take a step in the process of reaching its 
conclusion, which would not ordinarily be necessary in dealing with 
a combination. The court had, in effect, to come to the conclusion 
that the twenty corporations concerned stood on the same basis as 
competing corporations, or perhaps it would be better to say as 


‘independent corporations not definitely’ combined under one con- 


trol. That they were not actually competing corporations was 
the point chiefly relied on by the defense in the pleadings and most 
strongly urged by counsel for the defense in the argument. The 
argument was this: All these twenty companies were controlled 
before the transfer by the same persons who afterwards controlled 
the New Jersey company. Therefore the transfer of stock accom- 
plished nothing. Is the situation any worse as regards restraint of 
trade when the shares of nineteen companies are held by one cor- 
poration, the stockholders of which previously held in the same 
proportion the shares of the transferring corporations, than when 
the shares of all were held by the present stockholders of the hold- 
ing company? 

To this the court answered very truly: “It is.” The reasoning 
in reaching this conclusion must have been something like this: 
Many or even comparatively few individual stockholders may cease 
to act together; when some die their stock will be distributed, per- 
haps widely so; some may sell stock in one or more corporations 
and retain stock in others; even if none of these events occur 
the practical convenience of controlling one corporation is vastly 
greater than that of controlling twenty. It is a different thing alto- 
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gether. If there are twenty or forty distinct corporations, even if 
the stock of all of them is held by the same individuals in the same 
proportions, competition between the corporations is likely to 
ensue, if not immediately, at least sooner or later. 

Having thus arrived at the point of considering, for the purposes 
in hand, the transferring corporations and the New Jersey corpo- 
ration on the same basis as any twenty competing corporations 
engaged in a trade, the court found the mere transfer to the New 
Jersey corporation to make out a primé facie case of an intent to 
dominate the trade illegally. The case, however, was only prima 
facie. If it could have been shown that the combination effected 
by the transfer was simply and solely for the purpose of securing 
greater industrial efficiency, and was entirely unaffected by any 
attempt or intent to acquire monopoly control, or in other words 
to interfere with the competition of outsiders, the primé facie case 
or presumption would have been rebutted. In other words, and 
here is where the great change from the previous interpretation of 
the Act was made, the court refused to hold that the mere ending 
of competition among the twenty combining companies was of — 
itself illegal. 

In the case under discussion there was not only nothing to rebut 
the presumption, but on the contrary facts, consisting of the con- 
tinued conduct of the persons interested and the results attained, 
which made the presumption conclusive. The court might have 
said in explaining its decision: “These corporations must be kept 
apart, because the whole course of conduct of those responsible for 

_ them shows that they have used, do use and will use their unified 
power to oppress the public and to kill off and prevent competition 
by unfair methods. Other twenty companies which can show 
that they have no such purpose may come together.” 

The most striking phase of the decision is the determination that 

' combination is not necessarily illegal, and the converse proposition 

‘ that combination is unnecessary to bring a case within the statute. 
In the great previous case on the statute, the Northern Securities 
case,* the whole controversy revolved around the question of find- 
ing a combination, the difficulty of doing which proved a stumbling 
block to four members of the court. In the Standard Oil case 
technical questions do not trouble the court in the slightest degree. © 


® 193 U. S. 197 (1904). 
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Without argument it assumes that the Act applies to the prohibited 
evils in any and every form whatsoever. It clearly appears that 
the Act would have been held violated even if the New Jersey cor- 
poration had acquired the actual plants of the other companies. 
The construction of the Act thus adopted by the court in this 
case made a substantial change in the law. To state the change 
accurately it is necessary to draw a distinction between loose com- 
binations, where independent identities are maintained, and corpo- 
rate combinations, where identities are merged, in a word, between 
combinations by fusion and combinations by agreement. There 
has been much unnecessary confusion of thought in many of the 
Anti-Trust cases through failure to make this distinction. Yet 
the two forms of combination are inherently different and must be 
treated differently. It is a great misfortune that the distinction 


between loose combinations and fusion is not clearly made in this 


case, it being evident that the court properly —_ a different 
test to each. 

Former cases decided that any ‘‘direct,”’ that i is, any substantial, 
restraint of competition is illegal; that trade is restrained by the 
ending or limiting of competition among those who voluntarily 
combine, whether in the form of a corporation or not, and that 
this is true whether or not the combination affects the competition 
of outsiders, that is to say, of those who, if left free to act, would 
prefer to compete. This case decides that the test of illegality as 
to combinations by agreement is whether they lessen competition 
among those combining in a way or to an extent which may 
reasonably be thought to injure either the competing or consuming 
public. In other words it applies to such combinations precisely 
the same test which the common law applies to contracts in re- 
straint of trade. As applied to corporate combinations, and it 
is with a corporate combination that the decision deals, the test 
is not the termination of competition among those combining, 
necessarily complete and entire in every case of a corporate com- 
bination, but whether the combination directly affects the com- 
petition of outsiders. To express the same thing in different words: 
Former cases decided that the Act forbade the substantial lessening 


10 Of course combinations by agreement frequently have also for an object the direct 
purpose of preventing the competition of outsiders. eae v. Lowry, 193 U. S. 38 
(1904). 
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of competition by agreement or combination, and that the function 
of the court was merely to decide if competition had been sub- 
stantially lessened in such manner. This case decides that the 
substantial lessening of competition is illegal only if in the opinion 
of the court the public is injuriously affected. There was then 
a change from prior law as to the test of illegality no matter by 
what name it is called. 

An interesting controversy in which the court itself has taken 
sides has arisen as to whether the court, in this case, read the word 
“unreasonable” into the statute. 

The court says, in the Tobacco Case, it did not. With great def- 
erence the writer insists that in effect it did. The court says that. 
it did not decide that only unreasonable restraints of trade were 
illegal, but that it gave to the words “restraint of trade” a rea- 


- sonable meaning; or construed them “‘in the light of reason”’; or 


adopted the “rule of reason.” In this case, however, in giving 
them a reasonable meaning, the court gave to the words “restraint 
of trade” the same meaning that they had at common law, and 
the common law reads the word “unreasonable” before the words 
“restraint of trade” wherever they occur. It is submitted that 


this particular meaning of those words is what the phrase “the 


rule of reason” was intended to cover. Of course the court might 
have meant something else by the “rule of reason,” and in certain 
parts of the opinion, as mentioned later in this article, the court 
speaks as though it had meant something else. It might have 
meant the use of judicial intelligence in construing a doubtful 
statute, as distinguished from the use of mere perception in deciding 


whether a perfectly definite thing had been done. Of course it 


is entirely possible to give the words “restraint of trade” a reason- 
able meaning which is not equivalent to reading “unreasonable” 
into the statute. Previous cases gave the words a perfectly reason- 
able meaning in holding that they meant the lessening of competition 
to a substantial extent by combination or agreement. If this is 
what the court meant by its “rule of reason,” it meant no more 
than that it acted as courts have acted from time immemorial, 
and as they always must act in construing a statute whose meaning 
is not precise. In such case, the emphasis on the “ rule of reason” 
as a principle of law now applied’ to the Anti-Trust Act was entirely 
superfluous. It was not worth mentioning. It certainly did not 
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require an elaborate discussion of the common-law meaning of the 
words ‘‘restraint of trade” on which to base its adoption. This 
discussion, on the other hand, was appropriate to justify reading 
the word ‘‘unreasonable” into the statute." That it was intended 
for this purpose seems evident from the following language of the 
court: 


“And as the contracts or acts embraced in the provision were not 
expressly defined . . . it inevitably follows that the provision neces- 
sarily called for the exercise of judgment which required that some 
standard should be resorted to for the purpose of determining whether 
the prohibition contained in the statute had or had not in any given 
case been violated. Thus not specifying, but indubitably contemplating 
and requiring a standard, it follows that it was intended that the stand- 
ard of reason which had been applied at the common law and in this 
country in dealing with subjects of the character embraced by the statute 
was intended to be the measure used for the purpose of determining 
whether, in a given case, a particular act had or had not brought about 
the wrong against which the statute provided.” ” 


If this were an original judicial construction of the Act, the inter- 


pretation adopted could hardly fail to receive general approval. 


from lawyers and laymen. The fact that a substantial change was 
made from the previous interpretation is, under all the circum- 
stances, not sufficient reason for withholding general approval. 

A mistake was made, however, in the effort, which could hardly 
be successful, to show that the construction adopted was not in 
conflict with prior decisions. The reasoning in this part of the 
opinion is a curious production, and suggests either intellectual 
jugglery or confusion of thought. Having used the “rule of reason” 
as something requiring an interpretation of the statute based on 
the common-law meaning of its words, that is to say, an interpre- 
tation equivalent to reading the word “unreasonable” into the 
statute, the court proceeds to use the “rule of reason” in the sense 
of meaning merely the use of judicial intelligence, for the purpose 
of showing that the earlier cases are followed. The argument 
runs something like this: The previous cases could not have been 


1 It might be said that previous cases struck out the word “unreasonable” generally 


implied before the words “restraint of trade” and that this case merely recognized 


that it was impliedly there. 
221 U. S. 60. 
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decided unless the judges made some use of their reasoning powers. 
Therefore, the rule now adopted is really the same as that pre- 
vailing before. This ignores the fact that the use of judicial in- 
telligence in the earlier cases produced a different result. In 
attempting to show that previous cases did not decide reasonable 
restrainis of trade to be illegal, the court makes an effort to dis- 
tinguish between the lack of power to take out of the statute a case 
plainly within it, and the necessity of deciding whether a case is in 
it or not. In light of what was actually done in the previous cases 
the distinction is not apparent. To the average man this sort of 
hair-splitting is irritating; and the irritation is not lessened by 
the involved language in which the reasoning is clothed, suggest- 
ing as it does some of Mr. Gladstone’s speeches in the House of 
Commons, when he seemed positively anxious not to cast light on 
the subject under discussion. Evidently, however, the court is not 
entirely convinced by its own arguments, because it says: 


“And in order not in the slightest degree to be wanting in frankness, we 
say that in so far, however, as by separating the general language used 
in the opinions in the Freight Association and Joint Traffic cases, from 
the context, and the subject and parties with which the cases were con- 
cerned, it may be conceived that the language referred to conflicts with 
the construction which we give the statute, they are necessarily now 
limited and qualified.” 4 


It is not necessary to discuss former cases nor to quote from 
opinions of the court to show that the rule previously adopted was 
that all direct or substantial restraints of competition, whether 
reasonable or not, are illegal. The fact is obvious from a study of 
the previous cases, and it is not worth while to emphasize it.“ It is 
always possible to say of statements of law in an opinion that they 
must be taken in connection with the particular facts in hand, and 
that when so taken they do not mean what they plainly say. But 
this much is certain. The statements of law in the earlier cases now 
attempted to be explained away were as pertinent to the decision 
of those cases, and as definite, as the statement of law insisted 
upon in the Standard Oil case is definite and pertinent to its deci- 


B 221 U.S. 67. 

“4 United States ». Trans-Missouri Freight Association, 166 U.S. 290 (1897); United 
States ». Joint Traffic Association, 171 U. S. 505 (1898); and see particularly opinions 
in Northern Securities Co. ». United States, 193 U. S. 197 (1904). 
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sion. There is no more reason for limiting the meaning or weight 
of the one than of the other. If the present case decides that only 
undue restraints are illegal, the previous cases decide that all re- 
straints are illegal. 

The remedy which the Supreme Court applied was this: The 
New Jersey company is directed to return to the stockholders of 
the subsidiary companies the stock which had been turned over 


to the New Jersey company in exchange for its stock. ‘In the mean-. 


while the New Jersey company is forbidden to exercise any owner- 
ship or to exert any power directly or indirectly over the subsidiary 
corporations, and the latter are forbidden to pay any dividends to 
the New Jersey corporation or do any act recognizing the power of 
that company. The owners of stock of the subsidiary corporations 
are forbidden to do any act or make any agreements tending to 
produce further violations of the Anti-Trust Act. Six months is 
allowed to bring about the dissolution. 

Harlan, J., delivered an opinion concurring in part and in part 
vigorously dissenting. He agrees that the Standard Oil Company 
of New Jersey and its subsidiary companies constitute a violation 
of both sections of the Act. He objects strongly to the adoption of 
the so-called rule of reason, and says very truly, “that the court has 
upset the long-settled interpretation of the Act.” He sustains this 
by copious quotations from the opinions in previous cases, particu- 
larly, of course, from the Trans-Missouri Freight case and ‘the 
Joint Traffic Association case.” 

He argues that the law having been settled by Congress, for the 
court to change it is performing an act of judicial legislation, and 
that there is a usurpation by the judicial branch of the government 
of the functions of the legislative department. In making this 
criticism the learned justice overlooks the fact that the law, as it 
stood before this decision, was not settled by Congress, but by 
the court. What Congress meant is very doubtful. There was 
just as much judicial legislation in deciding that restraint of 
trade covered all restraint as in deciding that it covered only 
unreasonable restraint. In fact the decisions on this Act con- 
stitute a long course of judicial legislation. The court in the 


Standard Oil case may be criticized, if one likes, for overruling — 


previous decisions, but hardly on the ground that it was legislating. 
166 U.S. 2go. % 171 U.S. 505. 
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It did so no more than a court customarily does in interpreting a 
loosely worded statute, and acted with utmost propriety. 

Finally, he makes a very good point of the practical difficulty 
there will be in deciding whether a combination is reasonable or 
undue, and suggests that much litigation may ensue. 


American Tobacco Case." 

The court’s statement of the undisputed facts in this case makes 
fascinating reading. Within the limits of this article it is impossible 
to set forth more than the barest outline. 

The defendants in the case were twenty-nine individuals, sixty- 
five American corporations and two English corporations. The 
primary defendant was the American Tobacco Company, a New 
Jersey corporation. It maintained unified control over the combina- 
tion through stock ownership, not, however, by the simple, obvious, 
and consistent method of itself holding the majority of stock of 
the various corporations, as in the Standard Oil case, but in the 
most devious, complicated, and roundabout ways imaginable. Asa 
single typical example, the primary defendant owned less than half 
of the shares of the American Snuff Company, one of the principal 
defendants, directly, but owned practically all the shares of the 
P. Lorillard Company, one of the subsidiary defendants, and the P. 
Lorillard Company owned a very large proportion of the shares of 
the American Snuff Company. The only approach to-a principle 


_ discernible in the scheme of stockholding which characterizes the 


combination is an apparent effort to obscure the real situation; 
although there came to be finally one principal corporation for 
each branch of the trade. 

The short history of the combination, necessarily told in only 
general terms, was as follows: Before 1890 all products of tobacco 
in this country were marketed under strictly competitive conditions. 
The manufacture of tobacco in its various forms was successfully 
carried on by many individuals and concerns scattered throughout 
the country. The nucleus of the combination was the result of 
action on the part of certain manufacturers of cigarettes. There 
were five concerns which did ninety-five per cent of all the domestic 
cigarette business, but which manufactured and distributed less 
than eight per cent of the smoking tobacco produced in the 


_ ™ United States », American Tobacco Company, 221 U. S. 106 (1911). 
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United States. These companies were active competitors, and just 
before 1890 were engaged in fierce and abnormal competition. In 
January, 1890, these five concerns organized the American Tobacco 
Company of New York, having broad powers, and with a capital 
stock of $25,000,000. They conveyed the assets, business, good-will, 

and names of the old concerns to this corporation, which thereafter 
carried on the business of all. 

Then followed an increase of capital and the Se Ease of the busi- 
ness of others engaged in the tobacco trade. The purchases were 
not confined to the cigarette business, but came to include every 
branch of the tobacco business, and also businesses which merely 
handled materials required in the tobacco trade. During the whole 
life of the combination prices entirely out of proportion to actual 
values were paid for competing concerns. In many cases the plants 
so acquired were dismantled and abandoned. For example, from 
1899 to 1901, thirty competing concerns were bought out for 
$50,000,000 in cash or stock and were immediately closed. Many 
other concerns were acquired and their business continued. In 
practically every case covenants were taken from the vendors not 
to engage in the tobacco business for long terms. There was con- 
tinually aggressive competition resulting in driving others out of 
business, or compeliing them to enter the combination. For example, 
in the plug tobacco war the combination lowered the prices of plug 
tobacco below its cost and in the course of the competition actually 
lost $4,000,000. Until 1904 there were really three primary corpo- 
rations controlling the combination, namely, the American Tobacco 
Company of New York, the Continental Tobacco Company, and the 
Consolidated Tobacco Company, the last named being a financing 
corporation. At that time these three companies were merged into 
the American Tobacco Company of New Jersey. This company 
was capitalized at $180,000,000 and is the primary defendant. 
Throughout the history of the combination six of the individual 
defendants were practically in control. 

It was held: 

1. That the Anti-Trust Act prohibited unreasonable or undue 
restraint of interstate trade or attempts to monopolize the same in 
any and every form. The construction of the Act adopted in the 
Standard Oil case is approved and reaffirmed without qualification. 

2. That the facts in the case show an undue restraint of trade 
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because of the obvious intent proved to dominate and control the 
tobacco business by interfering with the right of others to trade. © 
3. That the combination in all its parts, whether regarded col- 
lectively or separately, and irrespective of control through stock 
ownership, is illegal under both the first and second sections of the 
Act. 
_ The opinion of the court was delivered by White, C. J. Referring 
to the decision in the Standard Oil case, the court says that the 
present case 


“if possible serves to strengthen our conviction as to the correctness of 
the rule of construction — the rule of reason — which was applied in 
the Standard Oil case, the application of which rule to the statute we 
now, in the most unequivocal terms, re-express and re-affirm.” 1 


Again an attempt is made to show that the rule adopted is in 
accord with previous decisions; and again the attempt is unsuc- 
cessful. This time referring to what was done in the Standard Oil 
case the court elaborates the proposition that there is a distinction 
between the lack of power to take out of the statute a case plainly 
within it and the necessity of deciding whether a case is in it or not. 
On this point the court says: 


“In other words, it was held not that acts which the statute prohibited 
could be removed from the control of its prohibitions by a finding that . 
they were reasonable, but that the duty to interpret, which inevitably 
arose from the general character of the term ‘restraint of trade ’ required 
that the words ‘restraint of trade’ should be given a meaning which 
would not destroy the individual right to contract, and render difficult, 
if not impossible, any movement of the trade in the free channels of inter- 
state commerce, — the free movement of which it was the purpose of 
the statute to protect.” 1° 


Here again it is difficult to perceive any real distinction. What 
sort of act, or agreement, or combination, for instance, would the 
court hold to be a reasonable restraint of trade and yet, giving the 
words “restraint of trade” the reasonable meaning it does give them, 
decide to be forbidden by the Act? It might appear from certain 
language in the Standard Oil case *° that the court felt that there 
were certain acts ipso facto illegal as being in restraint of trade, 
while other acts depended on surrounding circumstances. If this was 


18 221 U.S. 180. 221 U.S. 179. _ ® Quoted supra, p. 37. 
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the court’s meaning it is left obscure. In fact, if a distinction exists, 
it is thin and tenuous as gossamer. To quote, with great deference, 
words of the learned Chief Justice himself, “the difference between 
the two is therefore only that which obtains between things which 
do not differ at all.” It seems to the writer that in attempting the 
impossible task of reconciling these cases with prior decisions, the 
court becomes involved in some confusion. This is indicated to 
some extent by the fact.that the attempt in each case takes a 
different form. In the Standard Oil case the effort was to show 
that previous cases did not decide that reasonable restraints were 
illegal. In this case the effort is to show that the Standard Oil 
case did not decide reasonable restraints to be legal. Either con- 
tention, if sound, would sufficiently support the court’s position. 
In relying on both the court seems to confess a suspicion of the 
4 unsoundness of each. After all, however, the importance of these 
F decisions lies neither in the use of particular words, nor in the fact 
that a substantial change as to the test of illegality, no matter 
by what name it was called, was made, but in the fact that they 
represent a sound and enlightened interpretation of the Act. More- - 
over it is no more than simple truth to say that the opinions in these 
cases, considered at large, in their broad-minded and wise treat- 
ment of a matter of almost unparalleled difficulty are superb speci- 
mens of the highest’ form of performance of the judicial function. 
_ The court is particularly successful in demonstrating the good 
sense and practical necessity of the rule adopted. The reasoning 
is sound and convincing. The statute cannot be interpreted strictly, 
that is, following the literal meaning of its words, and loosely, that 
is, according to its spirit and intent, at one and the same time. 
The court must decide which method of interpretation will secure 
the better results. If the statute is construed strictly and literally | 
it will cover any and every combination, and nothing which can- 
not be tortured into a combination. As combinations may be either 
beneficial or harmful, and as there may be injurious restraint of 
trade even though nothing which is technically a combination 
exists, such an interpretation would at once destroy much that is 
good and permit much that is evil, and so cover both more and less 
than the statute intended. The reasonable construction is to 
follow the spirit and intent of the statute. Such an interpretation 
does not regard form, but covers all acts or conditions which inter- 


ii 
4 
a 
tha 
| 
. 
ig 
| 
j 


THE STANDARD OIL AND TOBACCO CASES. 49 


fere with the rights of outsiders, and which may be referred to loosely 
as wrongdoing. 

The court proceeds to test the undisputed facts by the rule 
adopted. The enumeration of the facts which lead the court to its 
decision is the most valuable part of the opinion. The court felt 
that there was a purpose to acquire dominion and control of the 
trade by excluding others or by interfering with the right of out- 
siders to trade, and therefore an illegal combination, for the fol- 
lowing reasons: 


The first combination was impelled by a fierce trade war which itself 
was evidently inspired by one or more of the persons who brought about. 
the combination. 

The acts which followed the forming of the combination, such as the. 
plug war and the snuff war, and the war with the English producers, 
indicated the intention to monopolize the whole field either by driving’ 
competitors out of business or compelling them to become parties to. 
the combination. 

The way in which control was secured secretly and the actual results. 
obscured, by devious methods of stockholding, showed a conscious 
wrongdoing with intent to obtain mastery. This intent is further in- 
dicated by the absorption of elements essential to the manufacture of 
tobacco products, such as tinfoil, liquorice, and boxes, which kept others 
out of the trade. 

The expenditure of millions of dollars in buying plants which were 
not used but closed up was merely buying off competition. 

The almost uniform practice of obtaining agreements from the ven- 
dors not to engage in the tobacco trade, regarded not as separate trans- 
actions, but as a whole, showed the same purpose, namely, to control 
the situation by excluding others. 


The court expressly states that the decision is not based on the 
following facts: 


Not because of the vast amount of property aggregated by the 
combination; 

Not alone because many corporations were united by resort to one 
device or another; 


Not alone because of the dominion and control which exists over the 
tobacco trade. 


The principle laid down in the Standard Oil case, that the form 
in which the assailed transactions are clothed is immaterial, is re- 
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affirmed, and, if possible, accentuated. The court states the rule 
tobe 


“that the generic designation of the first and second sections of the law, 
when taken together, embrace every conceivable act which could possibly 
come within the spirit or purpose of the prohibitions of the law, without 
regard to the garb in which such acts were clothed.” *4 


Under this broad rule of law the court finds the combination illegal 
in all its aspects. The ownership of stock by the primary defendant 
in the accessory and subsidiary defendants, and the ownership in 
any of these companies, one with the other, and among themselves, 
is illegal. The primary defendant, which was formed as a com- 
bination between other companies, is illegal in its very existence. 
Irrespective of the question of stock ownership, the relations of 
the companies by contract and otherwise make every part of the 
combination illegal. | 

The first paragraph of the decree could hardly be broader, and . 
gives effect to the widest possible construction of the Act. It is: 


“That the combination, in and of itself, as well as each and all of the 
elements composing it, whether corporate or individual, whether con- 
sidered collectively or separately, be decreed to be in restraint of trade 
and an attempt to monopolize and a monopolization within the first and 
second sections of the Anti-Trust Act.” 


Indeed the words, “whether considered collectively or separately,” 
if understood to mean what they say, seem too broad. Considered 
separately, it cannot be that each and every part of the combination 
is illegal. 

The court states that the only way to deal with the case is to give 
a wider application to the Act than ever has been done before. This 
is particularly true when it comes to the remedy. Evidently a mere — 
decree forbidding stock ownership by one part of the combination 
in another would be insufficient even if it were possible to carry it 
out. The court’s conclusion as to the proper remedy is sum- 
marized in the decree as follows: 

That the court below, in order to give effective force to the decree, 
be directed to hear the parties by evidence or otherwise as it may 
deem proper for the purpose of ascertaining and determining upon 


221 U. S. 187. 221 U.S. 187. 
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some plan or method of dissolving the combination, and of recreat- 
ing, out of the elements now composing it, a new condition which 
shall be honestly in harmony with and not repugnant to the law. 
Six months are allowed to do this. If the court below thinks best, 
the time may be extended for not more than sixty days. If a con- 
clusion satisfactory to the court has not been reached at the end 
of the period allowed, the court below may grant a permanent in- 
junction restraining the movements of the parties to the combina- 
tion in interstate commerce, or it may appoint a receiver. During 
the time allowed for reconstruction all the defendants are restrained 
from doing any act to extend the combination further. 

This is, of course, the most radical and striking remedy ever 
decreed under the Anti-Trust Act — one of the most striking and 
unusual ever provided for by a court of equity. The judicial branch | 
of the government becomes, to all intents and purposes, an active 
party to a business reorganization. 

In light of the near prospect of a final decree in this case, to dis- 
cuss at this time any further the remedy provided by the Supreme 
Court would be premature. 

Harlan, J., delivered an opinion concurring in part and in part 
dissenting, in which he reiterates the statements made by him in 
the Standard Oil case. In addition he suggests that, as the present 
combination was illegal under any possible construction of the 
statute, so much of the opinion as deals with the rule of reason 
is obiter dicta. 


II. 


It is now proposed to state as definitely as possible the rules of 
law to be drawn from these decisions. As a general summary the 
following is offered: 

Any undue or unreasonable restraint of interstate trade is ; illegal. 
Trade is unduly restrained by agreements which lessen competi- 
tion among those agreeing to an extent which may reasonably be 
thought to injure the competing or consuming public. Trade is 
also restrained unduly by acts, combinations, or mere conditions of 
existence, which represent a purpose to increase the trade of those 
who are parties to theassailed transaction or condition, by interfering 
with the right to trade of those who are strangers to such trans- 
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action or condition; or, in other words, a purpose to acquire mo- 
nopoly control. Trade is not unduly restrained by the termination 
of competition among those who voluntarily combine in the form 
of a corporate combination. Nevertheless, the combination of a 
great number. of previously independent corporations, certainly if 
by means of a holding company, and probably if by means of the 
purchase of plants outright, creates a primd facie case of illegality. 
Given an undue restraint, the law can reach any possible form of 
organization or condition of existence in which such restraint is 
manifested. A single corporation in no way representing any com- 
bination may offend the Act. The issue is to be determined in each 
case by a consideration. of all the pertinent facts, such as specific 
acts, general course of conduct, and results. 

The above general summary may be made clearer by additional 
and more specific statements. 

A combination may be made of any number of corporations in 
a given trade, and maintained by means of a holding company or 
through ownership of plants, provided it appears that, tested by 
actual facts, the combination represents a purpose not to acquire 
monopoly control, but some proper purpose, such as to secure greater 
industrial efficiency; to turn out a better product at a lower selling 
price; in a word, to share with the public the economic advantages 
lying in the fact of combination. 

Nevertheless, as the mere formation of a great combination sug- 
gests an inference that there is an intent to control the situation, 
the burden of proving facts showing a rightful purpose is put on 
the combination. 

A corporation, whether it represents a combination or not, may 
increase its business to any extent, even up to the point of acquiring 
the whole of a given trade, if it does so not by interfering with the 
right of others to compete, but by means of proper methods. Proper 
methods can be completely defined only after some decision which 
shall hold a great combination legal. The following are obviously 
proper methods; excellence of product, lowness of selling price, 
efficiency of management, skill in marketing of product, and ability 
to attract the custom of the public by reason of the above methods 
and by advertising. To meet increased trade acquired by proper 
methods, a corporation, whether it represents a combination or 
not, may increase its capital to any amount, extend its plant to any 
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size, and may purchase the plants of any persons or corporations 
who are genuinely willing to sell. 

A corporation, whether it represents a combination or not, may 
not attempt to acquire monopoly control. It may not increase its 
trade by interfering with the right of others to trade, that is, by 
killing off or preventing the competition of outsiders by means of 
unfair methods. Unfair methods are many, and no general descrip- 
tion can cover them all. Broadly speaking, they consist princi- 
pally in acts which, standing alone, are not for the benefit of the 
corporation, but for the purpose of injuring others. For example, to 
give three specific instances, to sell goods at less than cost, to pay 
a large sum for the plant of a competitor and then abandon the 
plant,” to expend money in acquiring sources of supply to an extent 
very much greater than is needed or can be reasonably needed in 
the future, — are acts which, standing alone, do not benefit a corpo- 
ration but injure it. Conceivably each of these acts might be proper 
to meet some special exigency. Probably, however, they are done 
respectively to kill off, to buy off, and to keep off competition. All 
clearly represent a purpose to acquire monopoly control. Other 
acts suggested by these cases which tend in varying degree to show 
an improper purpose are; securing rebates from railways, spying 
on competitors, selling low in one place to meet local competition, 
uniformly or generally making contracts with persons whose business 
is bought that such persons shall not compete for long periods in 
the future, and the operation of bogus independent companies. 
In the same class fall naturally discriminations, such as refusing 
to deal with competitors, or persons who deal with competitors. 

Definite and certain rules of conduct are still lacking, and are 
sadly needed, but business and law are no longer in an impasse. 
Combination is not now illegal, though combination on a large 
scale, in that it constitutes a primé facie case of illegality, is still 
perilous. 

But the subject of attack is not the perfectly sound economic 
principle of combination, but monopoly control and unfair methods; 
loosely speaking, wrongdoing. 

Throughout both opinions, it is the rights of outsiders, of strangers 


% The injury to outsiders, it must be admitted, is here indirect, and therefore not 
entirely within the general rule suggested in this article. The intention to work an 
indirect injury, however, is obvious. 
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to the assailed transactions, which are insisted upon. The dominat- 
ing note of the recent decisions is this warning addressed to business 
men: ‘You shall not interfere unfairly with the rights of others.” 


Il. . 


It remains to consider where these decisions leave the trust prob- 
lem, or, to put it more broadly, the general business situation. 

Here again it is necessary to call attention to the distinction be- 
tween combinations by agreement and combinations by fusion, 
namely, corporate combinations. It is unfortunate that there has 
been only one statute to apply to both. This has resulted in an 
effort to treat them on the same basis, and this effort has done much 
to obscure the economic situation and to defer a clear understanding 
of the trust problem. The course of decision may be briefly indi- 
cated as follows: 

In the first instance it appeared that loose combinations were 
clearly forbidden by the Act, and their evil results were recognized 
by the court. The first effect of the Anti-Trust Act was to drive 
combinations into the corporate form. Then it was seen that similar 


_ evil results were due to corporate combinations, and the Act was 


applied to them on the same terms in which it had been applied to 
loose combinations. Still later it was perceived that to destroy all. 
corporate combinations was flying in the face of sound economic 
laws. Therefore, in the recent decisions it was declared that only 
those representing an economic evil, namely, monopoly control, 
were subject to the Act. At the same time it was felt necessary to 
permit loose combinations also if they did not unduly restrain trade. 

That the recent decisions, nevertheless, make a distinction, 
though apparently unconsciously, in applying a test of illegality, 
between combinations by agreement and corporate combinations, 
is shown by the fact that the complete cessation of competition 
among the members of a corporate combination is held to be not 
necessarily illegal. The distinction was one which must be made. 
It is a pity that it was not clearly and definitely made, especially 
with reference to the question of remedy. Because it produces 
many of the same evil results is not sufficient reason for treating the 
corporate combination on the same basis as the combination by 
agreement. In the case of combinations by agreement the persons 
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contracting are strangers to one another’s business; the duration of 
the combination is temporary, and the bonds that unite it are weak; 
no sacrifice of individual identity is involved; the object is merely 
to restrict competition among independent business units; none 
of the real economic benefits of combination are secured; the opera- 
tions of the combination are not subject to a publicity which will 
_ permit potential competition to know the facts; and, lastly, the 
combination by agreement can be definitely handled only by 
dissolution. None of these things is true as to the corporate 
combination. 

The trust problem is really concerned with corporate combina- | 
tions, and these alone are referred to in the following discussion. 

The Standard Oil and Tobacco cases represent a sound analysis 
of the trust problem which must have been substantially as follows: 
The fundamental reasons why combinations are made are: 1. To 
secure the economic benefits of the fact of combination;™ 2. To 
save the wastes of competition; * 3. To acquire monopoly control, 
that is, the power to dictate terms and fix rates. 

Combinations founded and maintained on the basis of the first 
two reasons are inherently sound. They represent real economic 
value. Under proper conditions they result in better products and. 
lower selling prices. 


24 These are: 

1. Opportunity for comparative administration and accounting among the several 
corporations merged. 

2. Ability to buy in large quantities and therefore cheaply. 

3. More perfect organization. This includes saving in salaries of higher officials. 
Where before there were paid vice-presidents and superintendents for each plant, 
there need now be only one superintendent and one set of higher officials for a district. 

4. Ability to handle large orders. 

5. Ability to sell in large quantities, and therefore at a smaller percentage of profit. 

6. Ability to save charges of transportation by shipping from the plant nearest in 
location to the consumer. 

7. Ability to utilize waste. 

8. Opportunity for experimentation. 

g. Ability to specialize labor. 

The corporate combination has the following advantages over the constituent parts 
acting separately: 

1. It can dispense with many travelling salesmen. 

2. Its expenditure for advertising will be less. 

3- It is in a stronger position to regulate credits. 

4. It can regulate production. 

See “A Statement of the Trust Problem,” 16 Harv. L. REV. 79. 

% See note 10, supra. ; 
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A combination founded or maintained on the basis of monopoly 
control, that is, power to deal arbitrarily with the situation, rests 
on a structure economically rotten and insecure in fact. If given 
a fair chance, competition will destroy it. Therefore, it is true to 
say that such a combination owes its very life to interfering with 
the rights of outsiders, which means, to the use of unfair methods. 
Monopoly control cannot exist except by an interference with the 
right of others to trade. A combination which does not interfere 
with outsiders, that is, which does not use improper methods, 
does not have monopoly control, no matter what its size or 
the extent of its business. It is true that a combination formed 
for a proper purpose, which by proper methods has acquired 
practically all of a given trade, has a potentiality of evil. Its 
power is great, and the temptation to use its power arbitrarily 
for its own benefit is correspondingly great. Assuming that 
a sufficient degree of publicity of its operations and affairs is 
required, however, it will, theoretically at least, be unable to mis- 
use its power if it continues to rely only on proper methods. As 
long as its methods are fair, as long as it does not interfere with 
the rights of outsiders, outsiders in the form either of actual or po- 
tential competitors will keep it in order. Even in the extreme case 
where there is no actually existing competition the combination 
cannot raise prices or act in an arbitrary manner without inviting 
competition. When it does so potential competition will become 
actual competition, and if given a fair chance will, reduce prices to 
the proper level. If competition is not given a fair chance, that is, if 
it is fought by unfair methods, the combination becomes an actual 
economic evil and, under the interpretation adopted, becomes sub- 
ject to injunction under the Act. Conversely, a corporate combina- 
tion founded and for a time maintained on the basis of monopoly 
control, that is, on the use of improper methods, if it relinquishes 
such methods ceases to be an economic evil, because it then be- 
comes fairly subject to competition, and logically should not be sub- 
ject to dissolution under the Act.* The whole question, therefore, 
comes down to the question of interference with outsiders, that is, 


% Perhaps dissolution of corporate combinations in flagrant cases, like those here 
considered, may be justified as merely proper punishment. Moreover in the Tobacco 
case there was hardly a genuine fusion of the combining parts. Unless a corporate 
combination involves a real merger of its elements it should be dissolved. 
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to one of methods. It is the definite recognition of the above fact 
that gives the recent decisions their great importance. 

The law as it existed before the recent decisions did not represent 
a sound analysis of the trust problem. The Act as previously inter- 
preted went on the theory that Congress had decided that the 
ending of competition merely among the members of the combina- 
tion was itself an injury to the general public. This is an entirely 
permissible position to take if the trust problem is considered from 
a sociological point of view. It may perhaps be better for the 
country for the law arbitrarily to insist on a larger number of units 
of business identity even at the expense of some loss of economic 
efficiency. Nevertheless, even from this point of view, it must be 
remembered that any arbitrary law is a confession of inability to 
handle a problem in a manner appealing to reason. 

From an economic point of view, the theory of the previous 
decisions cannot be accepted. As shown above, there is no actual 
economic evil in a corporate combination so long as there is no 
interference with the right of outsiders to trade, that is, so long as 
proper methods are used. 

The writer is decidedly of the opinion that the law should deal 
with the problem from the economic point of view. If this is done 
wisely the sociological question may safely be left to work itself 
out. It is by no means certain that with a fair field provided, the 
strictly business advantages of combination will outweigh the 
common desire for individual identity. It is true that men do not 
care to enter a hopeless fight; but the instinct to compete remains. 
a primary characteristic of the American people and requires only 
opportunity to enter a contest which shall be fair. Human nature 
may well be too strong for a mere economic principle when the latter 
cannot call unfair methods to its aid. At any rate the law will 
have done its share if it insists on an absolutely fair and open path 
on which events may take their natural course; whatever that 
may be. 

From an economic point of view it becomes continually clearer 
that what is needed is not the dissolution of existing combinations, 
nor the arbitrary prohibition of new ones, but the prevention of the 
evils which frequently if not usually accompany combinations. Un- 
fair competition and discriminations must be forbidden by a law 
which shall be, so far as possible, actually preventive. In addition 
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it must be recognized that distinctions which it is easy and proper 
to make in theory are difficult to make when dealing with actual 
| facts. There is unquestionably a dangerous potentiality of evil 
| in all great combinations. This means both that they are likely 
| to use unfgir methods and also that great harm will be done if they 
| do. Because of the fact that it is probably impossible to reach 
| directly all forms of unfair competition without government su- 
pervision, such combinations should be directly supervised by the 
i government to the end that unfair methods be discovered and 
prevented.” 

} In the article on the Federal Anti-Trust Act published in March, 
| 1910, before referred to, it was said: 


“Tt can hardly be endured that the law remain in its present state. 
The logic of events is certain to bring about a change either by continued 
I) judicial construction or by legislation.” 8 


It was also said: . 


“Obviously judicial construction can hardly be expected to cover the 
ground wholly and finally, even with the freest use of that convenient 
fiction, ‘what Congress must be held to have intended.’” 


i That both these statements were warranted is indicated by the two 
recent decisions. 

A substantial change in the law has been made. Judicial legis- 
lation could hardly accomplish more than it has done in these cases. 
It remains true that judicial legislation cannot do everything. A 
“great step has been made towards the solution of the trust problem. 
ii It consists in the fact that attack is at last concentrated, not on com- 
bination on a large scale, but on the evils and wrongdoing which 
1 accompany combination. It remains to clear up the considerable 
remaining obscurity of the situation by embodying the principles 
of these great decisions in a statute which shall lay down clear and 
definite rules of’ conduct, and which shall not supplant but supple- 
ment the Anti-Trust Act as now construed. 


Robert L. Raymond. 


Boston, Mass. 


27 The law ought also to define the terms on which combinations may be made and 
i] should insist on genuine fusion, either by requiring outright ownership of plants or in 
‘some similarly effective way. 

23 23 Harv. L. REV. 377. 29 23 Harv. L. REV. 379. 
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PRICE RESTRICTION ON THE RE-SALE 
OF CHATTELS. 


HE Supreme Court of the United States has, in its recent 
decision of the case of Dr. Miles Medical Company v. John 


-D. Park & Sons Company, denied the right of the owners of chat- 


tels, not produced under patents or other statutory grant, to fix 
the prices at which such chattels might be re-sold to the inter- 
mediate dealers and to the ultimate purchasers for use or consump- 
tion. The conclusion that the vendor of chattels has no right 
to impose price-restricting conditions upon their re-sale was reached 
after arriving at the determination that the manufacturer or pro- 
ducer of chattels in whose production secret processes or other 
trade secrets are utilized has no different rights in marketing his 
product than has the owner of general chattel property. The 
latter determination is of greater interest because it overrides 
the view which had been generally accepted and had received judi- 
cial approval in an overwhelming preponderance of the courts in 
which this question had been raised. 

The bill of complaint in the Miles case alleged the manufacture 
of proprietary articles or medicines under secret formule and by 
secret processes and the sale thereof under trade-marks and dis- 
tinctive trade dress. In order, as was alleged, to prevent injury 
to complainant’s business by the sale of these articles at com- 
petitive or “cut” prices, complainant adopted a system of contracts 
controlling the sale and re-sale of its preparations. This system 
contemplated a consignment to wholesale dealers, who were per- 
mitted to sell only to other contracting wholesale dealers and to 
retail dealers who had contracted with the complainant to sell its 
preparations at certain fixed prices. It was charged that the de- 
fendant, after having refused the opportunity to enter into a con- 
signment contract, had unlawfully induced the complainant’s 
wholesale and retail agents, by means of false and fraudulent 
representations, to violate their contracts by selling articles of 
complainant’s manufacture to the defendant. It was further 


1 220 U. S. 373 (1911). 
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charged that the defendant’s motive in inducing such breaches of 
contract was to sell complainant’s articles at cost or less to attract 
and secure custom for other merchandise. An injunction against 
the continuance of such acts was prayed. 

These allegations would apparently bring the complaint within 
the doctrine that an actionable wrong is committed by one who 
without justification maliciously interferes between two contracting 
parties and induces one of them to break the contract to the injury 
of the other,? and that, in the absence of adequate remedy at law, 
equity will interfere to prevent the repetition of the wrong.’ The 
case presented does not raise the question of inducing a breach of 
trust by an agent, because the contract system contemplated that 
the restriction should apply to the re-sale of goods when acquired 
by purchase as well as when held on consignment. 

The defendant demurred to the complaint, attacking the legality 
of the contracts because in restraint of trade, thereby asserting 
such want of equity in the plaintiff’s position as to deprive it of 
the protection of the court. 

The questions raised and considered by the court were there- 
fore limited to 

(1) The right of an owner of articles manufactured under secret 
processes and formule to impose such restrictions as above outlined, 
and 


2 Glamorgan Coal Co. Ltd. v. South Wales Miners Federation, [1903] 1 K. B. 118 
(1902), 2 K. B. 545 (1903), 89 L. T. N. S. 393; Bowen v. Hall, 6 Q. B. D. 333 
(1881); Cattle v. Stockton Water Works Co., 10 Q. B. 453, 458 (1875); Lumley ». 
Gye, 2 E. & B. 216 (1853); Transportation Co. v. Standard Oil Co., 50 W. Va. 611 
(1902); Walker ». Cronin, 107 Mass. 555 (1871); Plant ». Woods, 176 Mass. 492 
(1900); Chipley v. Atkinson, 23 Fla. 206 (1887); Benton v. Pratt, 2 Wend. (N. Y.) 
385 (1829); Rice v. Manley, 66 N. Y. 82 (1876); Van Horn v. Van Horn, 52 N. J. L. 
284 (1890); Heath v. Am. Book Co., 97 Fed. 533 (1899). 

3 Exchange Tel. Co. v. Central News Co., [1897] 2 Ch. D. 48; Exchange Tel. Co. ». 
Gregory, [1896] 1 Q. B. 147 (1895); Board of Trade v. Christie Co., 198 U. S. 236 
(1905); Hunt v. N. Y. Cotton Exchange, 205 U.S. 322 (1907); Bitterman ». L. & 
N. Ry. Co., 207 U. S. 205 (1907); Jones v. E. Van Winkle Gin Works, 131 Ga. 336 
(1908); Reynolds v. Davis, 198 Mass. 294 (1908); Beekman ». Marsters, 195 Mass. 
205 (1907); Schubach ». McDonald, 179 Mo. 163 (1903); Flickenstein Bros. Co. ». 
Flickenstein, 66 N. J. Eq. 252 (1904); Martin ». McFall, 65 N. J. Eq. 91 (1903); 
American Law Book Co. v. Ed. Thompson Co., 84 N. Y. Supp. 225 (1903); Kinner 
v. L. S. & M.S. Ry. Co., 69 Oh. St. 339 (1904); Flaccus v. Smith, 199 Pa. St. 128 
(1901); Nashville, etc. R. Co. v. M’Connell, 82 Fed. 65 (1897); Sperry & Hutchinson 
Co. ». Weber, 161 Fed. 219 (1908); Iron Moulders’ Union 2. Allis-Chalmers Co., 


166 Fed. 45 (1908). 
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(2) The right of an owner of chattels manufactured or produced 
under ordinary circumstances to control the prices on all sales of 
his products. 

It is intended in this discussion to consider these questions in 
the light of the common law only, both because of the impossibil- 
ity of considering the numerous statutes within reasonable space 
limits, and because such statutes are either codifications of the 
common law, or, being wider in their scope, include the common- 
law prohibitions. 

At common law limited restrictions as an incident to the sale 
of chattels are permissible.* The accepted test is that such restric- 
tions must not be wider than the protection of the parties thereto 
demands nor so wide as to affect the public injuriously.» Thus a 
single contract determining the price of the re-sale of chattels, not 
dealing with all or a material portion of all such chattels in com- 
merce, might, if conditions warranted it, be lawful. This common- 
law principle is not peculiar to “trade-secret”’ articles but is equally 
applicable to any chattel property. Until recently, however, the 
doctrine was generally accepted that the owner of “trade-secret” 
articles had special rights to impose restrictions upon the re-sale _ 
of his products. The acceptance of this doctrine resulted both 
from an apparent similarity between the conditions surrounding 
articles manufactured under trade secrets and those manufactured 
under patents, and from an apparent analogy betweeen contracts 
relating to the sale of such articles and contracts relating to the 
sale of inventions, compositions, railroad tickets, trading stamps, 
and trade secrets themselves. 


4 Elliman v. Carrington, [1901] 2 Ch. D. 275; Grogan v. Chaffee, 156 Cal. 611 
(1909); Garst v. Harris, 177 Mass. 72 (1900); cf. Garst ». Hall & Lyon, 179 Mass. 
588 (1901); Garst v. Charles, 187 Mass. 144 (1905); Clark ». Frank, 17 Mo. App. 
602 (1885); Walsh v. Dwight, 40 N. Y. App. Div. 513 (1899); of. Export Lumber 
Co. v. South Brooklyn Saw Mill Co., 54 N. Y. App. Div. 518 (1900). 

5 Horner v. Graves, 7 Bing. 735 (1831); Nordenfelt ». Maxim Nordenfelt Co., 
[1894] A. C. 535; United States ». Addyston Pipe & Steel Co., 85 Fed. 271 (1898); 
Park & Sons Co. ». Hartman, 153 Fed. 24 (1907); Gibbs v. Baltimore Gas Co., 130 
U. S. 396, 409 (1889). 

5 Dr. Miles Med. Co. v. Goldthwaite, 133 Fed. 794 (1904); Dr. Miles Med. Co. ». 
Jayne, 149° Fed. 838 (1896); Dr. Miles Med. Co. ». Platt, Hartman ». Platt, 
World’s Dispensary Med. Assn. v. Platt, 142 Fed. 606 (1906); Wells & Richardson 
Co. v. Abraham, 146 Fed. 190 (1906), aff. without report C.'C. A. 2nd Circ.; Hart- 
man v. Hughes, U. S. Circ. Ct. Dist. Minn., unreported; Paris Med. Co. ». Hegeman 
& Co., U.S. Circ. Ct. So. Dist. N. Y., unreported; Hartman ». Hobart, U. S. Circ. 
Ct. Dist. Kan., unreported, 


62 HARVARD LAW REVIEW. 


Impetus was given to the approval of this special doctrine by 
the language of courts in the earlier cases in which this question 
apparently was involved. These cases include Garst v. Harris’ 
and Elliman v. Carrington. Each of these was a suit between 
the vendor and his vendee involving a single contract, not, so 
far as the records disclose, embracing a system restricting the 
entire trade: in the commodity. Such contracts might well be 
valid in regard to any chattel property. Unfortunately, each 
of the courts apparently deduced from the ability of the vendor, 
because of his natural monopoly, to withhold entirely his article 
from commerce, his right, as a condition of giving his article 
to commerce, to limit his license to sell, in the form of a restric- 
tion of the price at which the article might be resold, thus basing 
the decision upon a right peculiar to the owner of “trade-secret” 
articles. 

Additional confusion resulted from the many opinions in John D. 
Park & Sons Co. v. National Wholesale Druggists’ Assn.,° wherein 
a bare majority of the Court of Appeals of New York agreed in 
the result, although only a minority agreed in the reasoning by 
which the result was reached. In this case the complainant sought 
to enjoin the defendants from carrying on a conspiracy interfering 
with the complainant’s business, because in restraint of trade. 
The complaint described the articles in question as “patent medi- 
_ cines.” It is a matter of common knowledge that few if any so- 
called “patent medicines” are in fact patented although in the 
production of all trade secrets are employed. The question having 
been submitted on demurrer, the Court of Appeals sustained the 
right of the defendants to combine to maintain prices, because 
the exclusive right of monopoly granted by the patent laws of the 
United States included the right to fix prices.!° The court having 
thus decided this case upon an erroneous conception of the facts, 
the public accepted the decision as applying to the actual conditions 
and, in subsequent litigations in other courts, aided by this appar- 
ent precedent, litigants secured numerous decisions upholding the 


7 177 Mass. 72 (1900). 8 [1901] 2 Ch. D. 275. 

® 175 N. Y. 1 (1903). 

10 See Straus v. American Publishers’ Assn., 177 N. Y. 473, 477 (1904), where the 
court expressly bases its decision in the Park case on the right of monopoly given 
by the patent laws. 
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right to maintain prices as a right peculiar to the employment of 
trade secrets. 

The similarity of conditions ena the manufacture of 
articles under patents and under trade secrets is superficial and 
consists only in the monopoly of production enjoyed by both manu- 
facturers. Even in this similarity there is the vital difference that 
the statutory monopoly of the patentee is under the protection of 
the law, while the natural monopoly of the possessor of a secret 
exists only as long as the secret is preserved, and is protected by 
law only against fraudulent discovery or disclosure." The con- 
sideration for the statutory monopoly is the giving of the full 
benefit of discovery, after a period of exclusive use, to the general 


public.!2 The owner of a trade secret gives nothing to the public, 


the value of his property being dependent upon its secrecy. Hence 
public policy, as expressed in statutes or decisions, favors the stat- 


utory and opposes the natural monopoly. The natural monopoly | 


is in the secret itself and has no relation to the article manufactured 
by its use when once it is offered as a subject of commerce.” The 
right and power to refrain from production cannot of itself em- 
brace the right to sell, when produced, upon illegal conditions. Nor, 
as has been suggested, can such conditions be imposed on the 
theory that they attach to personal property so as to bind equi- 
tably those who take with notice. A condition rightfully imposed 
on the original vendee cannot bind a sub-purchaser of chattels by 
operation of notice.” It will hardly be contended that conditions 


11 Vulcan Detinning Co. ». American Can Co., 67 N. J. Eq. 243 (1904); Stewart 
v. Hook, 118 Ga. 445 (1903); Westervelt ». Nat. Paper & Supply Co., 154 Ind. 673 
(1900); Peabody ». Norfolk, 98 Mass. 452 (1868); Chadwick ». Covell, 151 Mass. 
190 (1890); Tabor v. Hoffman, 118 N. Y. 30 (1889); Chain Belt Co. v. Von Spreck- 
elsen, 117 Wis. 106 (1903); Park & Sons Co. ». Hartman, 153 Fed. 24 (1907). 

2 Grant v. Raymond, 6 Pet. (U. S.) 218 (1832); Wheaton & Donaldson ». Peters 
& Grigg, 8 Pet. (U.S.) 59 (1834); Wilson v. Rousseau & Easton, 4 How. (U. S.) 646 
(1846); Bement v. Nat. Harrow Co., 186 U. S. 70 (1901). 

®B This conclusion necessarily follows from the reasoning upon which the right of 
a patentee to exercise monopolistic rights over his product is sustained; and so held 
in the case under discussion and in Park & Sons Co. ». Hartman, 153 Fed. 24 (1907). 
See also Chadwick ». Covell, 151 Mass. 190 (1890). 

M4 17 Harv. Law Rev. 415. 

% Dr. Miles Med. Co. v. Park & Sons Co., 220 U. S. 373; Bobbs-Merrill Co. ». 
Straus, 210 U. S. 339 (1907); Park & Sons Co. v. Hartman, 153 Fed. 24 (1907), 
and cases there cited; Taddy & Co. v. Sterious & Co., [1904] 1 Ch. D. 354 (1903); 
McGruther ». Pitcher, [1904] 2 Ch. D. 306; Garst v. Hall & Lyon Co., 179 
Mass. 588 (1901). 
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illegal as to the original vendees can be legalized as to sub-vendees 
by the operation of such rule. The statutory monopoly, by the 
terms of the patent laws, extends to the sale and use of the property 
created by the use of the invention. The right to impose restric- 
tions upon sales of chattel property manufactured under patent, 
subsequent to the original sale by the patentee, if such exists,’ 
is not an incident to the monopoly of production but is the result 
of statutory grant. 

The right to impose conditions upon the sale or use of inventions, 
compositions, news or information, railroad tickets, trading stamps, 
and trade secrets is established.!”? Some courts sustain this right 
as incidental to the monopoly of the vendor in the property trans- 
ferred. Because of this reasoning, other courts have yielded to 
the claims of vendors of articles in whose production trade secrets 
have been used, basing their decisions upon the existence of an 
analogous original monopoly. Monopoly of possession cannot, any 
more than monopoly of production, include the right to part 
with possession on illegal terms. This monopoly is an accidental 
similarity and should not be the basis of the determination of the 
rights of restriction on sales, Articles embodying trade secrets 
are articles of general commerce in whose unrestricted transfer the 
public is vitally interested. In this respect they differ essentially 
from the species of property above enumerated whose common 
attribute is that none are articles of commerce. The public policy 
governing their transfer is different from that governing com- 
mercial chattels; therefore the rights incident to their sale cannot 
be determined by rules of commercial law.!® 

Inventions, compositions, and trade secrets are but concepts 


16 Bement ». Nat. Harrow Co., 186 U.S. 70 (1901); Edison Phonograph Co. ». 
Kaufmann, 105 Fed. 960 (1901); Edison Phonograph Co. v. Pike, 116 Fed. 863 (1902); 
Victor Talking Machine Co. v. The Fair, 123 Fed. 424 (1903). Because of these and 
numerous additional authorities apparently sustaining the right of a patentee to 
retain dominion by contract over the re-sale of his articles after parting with all his 
title except this right, the writer hesitates in expressing his doubt as to the existence 
of the right of a patentee to impose general price restrictions upon the subsequent 
commerce in his product when he has sold the same for the purpose of re-sale. 

17 See citations under notes 19, 20, 21, and 22, post. 

' 18 Maxim Nordenfelt Co. ». Nordenfelt, [1893] 1 Ch. D. 630; Fowle ». Park, 131 
U. S. 88 (1888); Harrison », Glucose Co., 116 Fed. 304 (1902); Park & Sons Co. ». 
Hartman, 153 Fed. 24 (1907); Meyer v. Estes, 164 Mass. 457 (1895); Standard Fire 
Proofing Co. ». St. Louis Co., 177 Mo. 559 (1903); Hard v. Seeley, 47 Barb. (N. Y.) 
428 (1865); Tode v. Gross, 127 N. Y. 480 (1891); and cases cited post. 
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which lose their values as saleable property as soon as given to the 
public use. The public has no interest in whether the invention 
-or concept, process or formula, is used by the vendor or vendee; 
it has no right to compel the publication and hence loses no right 
by respecting the conditions upon which a confidential disclosure 
is made.'® Not to respect these conditions would prevent the 
transfer of this species of property and would result in injury to 
the public. So, too, news and information are vendible only so 
long as undisclosed or confidentially communicated. A general 
publication results in the destruction of marketable value. Hence 
the policy of the law is to prevent a public disclosure by one who. 
has contracted for a restricted use.” 

Railroad tickets and trading-stamp agreements are in the nature 
of contracts for personal service and neither can properly become 
the subject of general commerce.” Like all contracts personal 
in their nature, they can be transferred and assigned only with. 
the consent of both contracting parties and only upon the con- 
ditions to which the contracting parties assent. 

These characteristics so widely differentiate each of these kinds of 
property from chattel property in whose manufacture a trade secret 
has been employed as to destroy any analogy of rights based upon 
the original monopoly of possession. The mere use of a trade secret 
in production does not change the character of the monopoly of 
possession of the article produced. The producer of any, chattel 
has, until sale, a monopoly of possession in the article produced 
by him. It follows that the monopoly of possession, and the rights 
incident thereto, are not dependent upon the employment of a 
trade secret, and that the right to maintain restrictions upon future 
sales must be determined by the rules governing the transfer of 
chattel property in general. 


19 Central Transportation Co. v. Pullman Palace Car Co., 139 U. S. 24, 53 (1890); 
Park & Sons Co. v. Hartman, 153 Fed. 24, 30 (1907). 
20 Maxim Nordenfelt Co. v. Nordenfelt, [1893] 1 Ch. D. 630. 


%1 Exchange Tel. Co. v. Gregory & Co., [1896] 1 Q. B. 147; Board of Trade of 


City of Chicago ». Christie Grain and Stock Co., 198 U. S. 236 (1904); Nat. Tel. 


News Co. v. Western Union Tel. Co., 119 Fed. 294 (1902); Dodge Co. ». Construc- 
tion Information Co., 183 Mass. 62 (1903); Jewelers’ Merc. Agency Co. v. Jewelers’ 
Pub. Co., 84 Hun (N. Y.) 12 (1895), 155 N. Y. 241 (1808). 

2=L. & N. R. Co. »v. Bitterman, 128 Fed. 176 (1904), 144 Fed. 34 (1906), 207 
. U.S. 205 (1907); Sperry & Hutchinson Co. ». Mechanics’ Clothing Co., 128 Fed. 800 
(1904), 135 Fed. 833 (1904); Same v. Temple, 137 Fed. 992 (1905); Park & Sons Co. 
v. Hartman, 153 Fed. 24, 31 (1907). 
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The primary test of what is unlawful at common law, as in 
restraint of trade, is the effect of the restraint upon public in- 
terests.% Any classification of permissible restraints must respond 
to this basic test, and all subordinate bases of such classifications 
must imply, as a primary premise, that the public interests are not 
injuriously affected by the permitted acts. 

A careful analysis of the numerous authorities upon this subject 
discloses that the ruling cases respond to the above test.* There 
is some slight confusion in terminology-—a confusion arising 
from the paucity of our language rather than from lack of definite 
thought. Restraints are referred to as “general” and “partial.” | 
The facts to which these terms have been applied show conclu- 
sively that “general” is not used as synonymous with “total,” nor 
does “partial” mean “fractional.” ‘General” is used whenever 
the restraint affects the general public interests. “Partial” is 
used when the restraint affects primarily the particular interest 
of the individual, without being so extensive as to affect injuri- 
ously the general interests of the public. Thus a fractional re- 
straint is “general” if it is of such magnitude as to affect the public; 
a total restraint is necessarily “general” if it covers any subject 
of general trade and commerce. 

From these premises two broad propositions are to be deduced: 
first, general restraints of trade are always unlawful;* and, second, 
partial restraints of trade are sometimes legal. 

Under this second division falls an extensive subordinate classi- 


% 2 Parsons on Contracts, 7 ed., 887; Fowle v. Park, 131 U. S. 88 (1889); 
Finck v. Schneider Granite Co., 187 Mo. 244 (1904); Charleston, etc. Co. ». Kanawha 
Co., 58 W. Va. 22 (1905). 

%* Central Transportation Co. v. Pullman Palace Car Co., 139 U. S. 24, 53 (1890); 
Cummings v. Union Blue Stone Co., 164 N. Y. 401, 404 (1900); Vickery v. Welch, 
19 Pick. (Mass.) 523 (1837). 

% “Tf a man be possessed of a horse or any other chattel, real or personal, and gives 
his whole interest or property therein, upon condition that the donee or vendee shall 
not alien the same, the same is void, because his whole interest and property is out 
of him, so that he hath no possibility of reverter; and it is against trade and traffic 
and bargaining and contracting between man and man.” Coke on Littleton, Sec. 
360. In re Greene, 52 Fed. 104, 116 (1892); United States ». Addyston Pipe & 
Steel Co., 85 Fed. 271 (1898), aff. 175 U. S. 211 (1899); Swift & Co. v. United 
States, 196 U. S. 375 (1905); Pacific Factor Co. ». Adler, 90 Cal. 110 (1891); Santa 
Clara, etc. Co. ». Hayes, 76 Cal. 387 (1888); Chicago, etc. Coal Co. v. People, 214 
Ill. 421 (1905); Cohen v. Berlin & Jones Envelope Co., 166 N. Y. 292 (1901); State 
v. Standard Oil Co., 49 Oh. St. 137 (1892); Texas Standard Oil Co. v. Adous, 83 
Tex. 650 (1892). 
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fication, because, although the public interests, in the commercial 
sense, may not be directly affected by the restraint in question, 
still the public is interested in preventing the individual from 
restraining himself in the free exercise of his energies beyond 
what the circumstances of his case may reasonably demand. Hence, 
when once it has been determined that the restraint is not of suf- 
ficient breadth to affect injuriously the commercial-economic inter- 
ests of the public, 7. e., that it is partial, the further question must 
be determined whether the restraint is of such character as to 
affect injuriously the individual-economic , public interests, in 
restraining an individual more —_ the circumstances of the trans- 
action make reasonably necessary.” 

The rule is established that a restraint of trade to be permissible 
must be ancillary to the main object of the contract by which it is 
imposed.?” When the restraint is the principal object of the con- 
tract it cannot be reasonably necessary for the protection of the 
covenantee, for the protection contemplated by the rule is to safe- 
guard him in the enjoyment of the benefits attainable under the 
principal contract, or to protect him against an improper use of 
its benefits by the covenantor. 

Applying the above principles to the restraints involved in a 
system of contracts to fix prices for all the sales of a distinct article 
of commerce, it would appear that they are illegal because gen- 
eral and because, even if partial, unreasonable. 

It would be difficult to conceive of a restraint of trade more 
complete than one seeking to fix the prices on all sales from the 
manufacturer through the intermediate dealers to the consumer. 
The manufacturer restrains himself by agreeing to sell at only 
one price and only to contracting dealers. All competition between 
wholesale dealers is destroyed by their agreement to sell only at 
a minimum price and only to authorized purchasers. The retail 
dealer likewise is removed from the possibility of competition by 
his agreement to sell at fixed prices and to none other than the 
consumer. No discoverable room for competition is left from the 
manufacturer to the consumer. The merchandise, the subsequent 
trade in which the manufacturer is thus attempting to control, 


*%6 Gibbs v. Baltimore Gas Co., 130 U. S. 409 (1888); Nordenfelt ». Maxim Norden- 


felt Co., [1894] A. C. 535, 567. 
27 United States », Addyston Pipe & Steel Co., 85 Fed. 271, 282 (1898). 
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is a separate and distinct article of trade. Being manufactured 


- under secret processes and formule which the single producer 


alone has power to use, no other manufacturer can make it. 
There are of course other preparations used for the same purposes, 
but the articles controlled are, from their very nature, all the 
articles of their precise kind in commerce. The attempted restraint 
is therefore complete. Even though the public might not have 
much general interest in the trade in the articles in question, when — 
the public has some interest and the restraint is total, the unim- 
portance of the trade does not prevent the restraint from being 
general.”8 

An exhaustive classification of permissible restraints of trade 
is found in the opinion of Judge Taft in United States v. Addyston 
Pipe & Steel Co.” If in any of the five classes there enumerated, 
the right of the seller of chattels to fix prices of re-sale could fall 
only under the fourth, as an agreement “by the buyer of property 
not to use the same in competition with the business retained by 
the seller.” Assuming that a general contract system fixing prices 
on all sales and re-sales is not illegal as in general restraint of trade, 
and that the covenants are ancillary to a principal contract of 
sale, under the foregoing test, the question still remains as to whether 
they are necessary for the protection of the business retained by 
the seller. The manufacturer of chattels who does not sell the same 
to the consumer is not in competition with the dealer to whom he 
sells for such distribution. Regardless of whether or not his im- 
mediate vendees secure a satisfactory price in their sales, the manu- 
facturer, because of his monopoly of production and initial sale, 
secures such price as he may desire. Consequently such contracts 
cannot fall within Judge Taft’s fourth class of permitted partial 
restraints. 

It is true that the original vendor of chattels may be limited 
in his sales by the fact that his vendees are subjected to such com- 
petition as to prevent them from making a reasonable profit in 
the re-sale of his goods, but this is a disadvantage incidental to 
the distribution of chattels through intermediaries to the consumer. 
The manufacturer has no more right to overcome this disadvantage 
by identical contracts with all intermediate vendors than such 


28 Montague & Co. v. Lowry, 193 U. S. 38 (1904). 
29 85 Fed. 271, 282 (1898). 
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vendors would have by agreement with each other. Such agree- 
ments between dealers have uniformly been held contrary to the 
public interest.®° 

In conclusion it might be suggested that public policy, apart 
from that involved in the technical questions of restraint of trade, 
should oppose the enforcement of such systems of fixing prices. 
The inducement now offeréd for the disclosure of beneficial dis- 
coveries, to the ultimate advantage of the general public, includes 
a monopoly of manufacture, use, and sale.** To sanction and es- 
tablish any part of these as rights of the owners of general chattel 
property is to reduce the consideration for the disclosure of 
inventions. 

A second consideration adverse to the cstaliliahint of such right 
is the means it would afford to the large producers, or so-called 
“trusts,” of doing what the public is now using every means to 
prevent their doing. The ultimate object of all producers is to 
enlarge the profit which they are to receive for their productions. 
If a larger profit could be insured to the intermediate dealer he 
would be willing to pay an enhanced price to the manufacturer. 
To legalize the system of fixing prices would furnish the “trusts” 
the most simple and least expensive method of accomplishing this 
end. The establishment of such right would render nugatory the 
efforts of a quarter of a century to enforce the public policy declared 
in all the anti-trust statutes. 


William J. Shroder. 
CINCINNATI, OHIO. 


30 People v. Sheldon, 139 N. Y. 251 (1893); People v. Milk Exchange, 145 N. Y. 
267 (1895); United States v. Addyston Pipe & Steel Co., 85 Fed. 271 (1898), aff 
175 U. S. 211 (1899); Montague & Co. »v. Lowry, 193 U. S. 38 (1904). » 

31 Bement v. National Harrow Co., 186 U.S. 70 (1902); Heaton, etc. Co. ». Eureka 
Specialty Co., 77 Fed. 288 (1896); Dickerson ». Tinling, 84 Fed. 192 (1897); Edison 
Phonograph Co. ». Kaufmann, 105 Fed. 960 (1901); Edison Phonograph Co. ». Pike, 
116 Fed. 863 (1902); Victor Talking Machine Co. ». The Fair, 123 Fed. 424 (1903). 
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Mr. Austin WAKEMAN ScoTT, Assistant Professor of Law, has accepted 
the position of Dean of the College of Law of the State University of 
Iowa. When it is recalled that Professor Beale was similarly absent 
from this Law School, as Dean of the Law School of the University of 
Chicago, for two years from 1902 until 1904, the hope may well be 
entertained that the absence of Assistant Professor Scott will be but 
temporary. 


Tue Law Scuoot. — Several changes in the curriculum may be noted. 
Chief among these is the abolition of practically all mid-year examina- 
tions. Professor Wambaugh’s course in Insurance has been made a full- 
year course of two hours a week; the course in Public Service Companies 
will be given as a whole by Professor Wyman, instead of being divided, 
as formerly, into Carriers under Professor Beale, and Public Service 
Companies under Professor Wyman; the courses in Equity III and in 
Quasi-Contracts have been joined so as to form one full course. Thus 
the only half-year courses remaining in the regular three-year curriculum 
are Damages, Bankruptcy, which has been made a third-year subject, 
Persons, and Municipal Corporations; and of these the two first named 
are the only ones in which the examinations fall at mid-year. 

In the fourth year, half courses are still the rule. In that year, Professor 
Pound will give new courses in the Law of Mining and Irrigation and in 
the Theory of Law and Legislation. The course in Admiralty has been 
transferred to the fourth year. 

Owing to the absence of Assistant Professor Scott, some redistribution 
of courses has been necessary. Trusts will be given by Professor Pound, 
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while Equity ITI, given by him last year, will be taught by Mr. Dutch. 
The course on Pleading will be given by Mr. Warren Abner Seavey, 
A.B., LL.B., 1904, newly appointed Lecturer on Pleading, and the 
course on Massachusetts Practice by Mr. John Gorham Palfrey, A.B., 
LL.B., 1899, a former editor of this Review, who has been appointed 
Lecturer on Massachusetts Practice. 

There has been a considerable increase in the requirements of the Law. 
School. The required number of hours a week for first year men has 
been raised from twelve to thirteen, the courses in Criminal Law and 
in Pleading having each been made full courses of two hours a week 
throughout the year. Twelve hours a week, instead of ten, is now the 
requirement in the second year. In addition, it is required that the 
general average grade of second year students be five per cent higher 
than the passing mark in the individual courses. 


_ Tue Ames Competition. — The year marks the establishment, out 
of the fund given by Mrs. James Barr Ames, at the request of her hus- 
band, of two prizes of $200 and $100, to be given to the winners of 
a competition between the law clubs in the argument of moot cases. 
The competition will be in the form of an elimination tournament, and 
will be open to all second-year clubs of eight members which meet cer- 
tain requirements. In the competitions in any given round, each club 
will be represented by two counsel. No representative of any club may 
argue more than once until at least six men of that club have argued; 
but after six men have argued no further restriction is imposed. 


Tue Boarp oF StupENT ADvISERS. — The scope of the work of the 
Board of Student Advisers, appointed by the Faculty, has been some- 
what extended. The Board is to have supervision of the Ames Compe- 
tition, and, in addition, each adviser will be assigned 2 certain number 
of the law clubs over the work of which he will have general super- 
vision; he will also sit on several of the cases argued in these clubs. The 
members of the Board will be in the reading room of Langdell Hall 
during certain hours of the day to assist all members of the Law School 
in the intelligent use of the law library. The members of the Board 
for the coming year are James B, Grant, Jr., Chairman, Lawrence G. 
Bennett, John G. Buchanan, William M. Evarts, Charles V. Graham, 
Max Lowenthal, Stuart C. Rand, and J. Robert Szold. 


THE STANDARD Or AND Topacco CASES AND Prior DECISIONS 
OF THE SUPREME COURT UNDER THE SHERMAN Act. — Seven years 
ago, only a five to four majority of the judges of the Supreme Court 
prevented a holding that the Sherman Anti-Trust Act is powerless to 
deal with restraint of trade in the form of a corporation.1 The two 


1 See Northern Securities Co. v. United States, 193 U. S. 197. 


ave 


72 HARVARD LAW REVIEW. 
great recent cases under the Act dispel all former doubts on that sub- 
ject. In dissolving the Standard Oil Company and the American To- 
bacco Company, the court held that restraint of trade as a condition 
is illegal, irrespective of the form which it assumes, or the nature of 
the transactions which produce it. Standard Oil Co. v. United States, 
221 U. S. 1; United States v. American Tobacco Co., 221 U.S. 106. 
But these decisions also mark an epoch in anti-trust law in construing 
the words “restraint of trade” in the Act in their common-law signifi- 
cance, and so as embracing only “undue” restraints. The court for the 
first time lays down an intelligible test of illegality. In so doing the 
court departs in no wise from its prior decisions, and makes no change 
in the law. It is true that it was often stated, as a result of generaliza- 
' tion from some of the language used in certain cases,? that the Supreme 
Court had construed the Act to embrace every restriction of competi- 
tion, whether or not reasonable, and whether or not affecting the right 
of strangers to the transaction to compete. But this statement of the 
law was justified by no decision of the court and was by no means uni- 
versally accepted.* The propositions of law bearing on this question 
which are embodied in the decisions of the court prior to the principal 
cases are comparatively few. One class of cases held combinations 
between railroads to fix rates illegal.‘ Another class of cases held com- 
binations of manufacturers or dealers to control prices by securing a 
monopoly illegal. But the facts of the cases in the second class showed 
a very apparent attempt on the part of the defendants to suppress com- 
petition by outsiders to the agreement, and hence they furnish no basis 
for the supposed “‘rule.”” No more do those cases which deal with 
combinations the primary purpose and effect of which was to restrain 
the commerce of the public. Indeed the only cases which are seriously 
regarded as giving color to the statement that all restriction of competi- 
tion was illegal are the railroad cases. But railroads are public service 
companies, which, on account of their natural monopoly and their public 
nature, are governed by rules inapplicable to ordinary men. Even at 
common law, they were subject to a visitatorial power of regulation in 
the state enforceable through the courts of chancery.” And language, 
distinguishing public service companies from ordinary corporations, is 
not lacking in cases in the Supreme Court. Combinations of railroads 
to fix prices were considered so dangerous as to be per se unlawful, and 
the decision in these casés was simply that the fact that the rates fixed 
were reasonable would not render them lawful.® 


2 See United States v. Trans-Missouri Freight Association, 166 U. S. 290, 327; 
United States v. Joint Traffic Association, 171 U. S. 505, 577; Northern Securities Co. 
v. United States, 193 U. S. 197, 328, 331. 

3 See, for example, an article by Victor Morawetz in 22 Harv. L. REv. 402. 

- 4 United States v. Trans-Missouri Freight Association, supra; United States ». 
Joint Traffic Association, supra; Northern Securities Co. v. United States, supra. 

5 Addyston Pipe & Steel Co. v. United States, 175 U. S. 211; Montague & Co. ». 
Lowry, 193 U. S. 38; Swift & Co. v. United States, 196 U. S. 375; Continental Wall 
Paper Co. v. Voight, 212 U. S. 227 

® Such a case is Loewe 2. a 208 U. S. 274. 

7 Attorney-General v. Railway Companies, 35 425. 

8 See Gibbs v. Consolidated Gas Co. of Baltimore, 130 U. S. 396, 408. 

® See United States v. Trans-Missouri Freight Association, 166 U.S. 290 331; 
United States v. Joint Traffic Association, 171 U. S. 505, 576. It may well be doubted 
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Indeed, far from being justified by the cases, the supposed rule that 
any restriction of competition is illegal was inconsistent with at least one 
case which held a contract by a seller of a business not to compete with 
the buyer legal as simply incidental to the sale of the good-will.’ 
It is also inconsistent with the language of Peckham, J., himself in these 
same railroad cases in which he insists that the Act must be given a 
reasonable construction and not held to make illegal ordinary business 
transactions." The supposed rule was at best embodied in a dictum, 
never lived up to by the court, and deprived of all force even as a dictum 
when, by its repudiation by Brewer, J., in his concurring opinion in the 
Northern Securities case, it became the dictum of only a minority of the 
court.” 

Thus the court before the principal cases were decided recognized 
that the general wording of the Act necessitated the judicial framing of 
some standard of illegality. The principal cases recognize the only 
standard fairly to be inferred from the words of the Act, namely, the 
standard imposed by the common law at the time of its adoption.” 
This demands that a restraint be reasonable in its relation to the neces- 
sities of the parties to some lawful transaction, and in its relation to the 
public.“ It is certainly unreasonable in its relation to the public when 
it interferes with the nght of strangers to the combination to compete." 
Thus this construction strikes at the evils of combination without in- 
fringing on the constitutional guaranty of freedom of contract. How 
far a combination not involving the universally recognized classes of 
public service companies may be unreasonable merely on account of its 
size must be regarded as still unsettled by direct decision. On principle 
it would seem that this must depend largely on the nature of the busi- 
ness in each particular case. Where the business is such that com- 
petition is still possible, it would seem that the right of outsiders to 
compete is not interfered with unless resort is had to unfair methods 
to suppress competitors who will not join the combination; for only by 
such methods may an effective monopoly be maintained. But in many 
businesses, because of the cost of plant necessary to conduct them, or 
other considerations, a combination of great size may come to be a 
virtual monopoly,’* even though it has attained its position simply by 
a process of legitimate business development. As such a combination 
would be as effective an obstacle to free competition as if it had used 
‘ unfair methods to throttle competition, it may well be questioned 
whether its mere size would not render it illegal. 


whether the use of the word “reasonable ”’ in these cases had any reference to the 
nature of the combination, apart from the reasonableness of the rates that it fixed. 

10 Cincinnati, etc. Packet Co. v. Bay, 200 U. S. 179. It was said here that this 
restraint was not “ direct.” Exactly what was meant by “ direct” seems uncertain. 

11 See United States v. Joint Traffic Association, 171 U. S. 505, 566, 567. 

12 See Northern Securities Co. v. United States, 193 U. S. 197, 361. Even if the 
present construction of the Act be regarded as merely dictum, because the defendants 
in the principal cases were subject to dissolution under any construction, it is a dictum 
subscribed to by eight out of nine of the judges. 

18 See Standard Oil Co. v. United States, 221 U. S. 1, 60. 

14 United States v. Addyston Pipe & Steel Co., 85 Fed. 271, aff. 175 U.S. arr. 

' 18 Addyston Pipe & Steel Co. v. United States, supra; Montague & Co. v. Lowry, 
supra; Swift & Co. v. United States, supra. 

16 See 1 WYMAN, PUBLIC SERVICE CoRPORATIONS, §$§ 120 seq. 
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ATTACHMENT OF STOCK CERTIFICATES. — A recent Rhode Island case 
raises the question whether the certificates of stock in a foreign corpo- 
ration, that are owned by a non-resident, but bailed to a third party 
within the state, can be reached by attachment. Maertens v. Scott, 80 
Atl. 369 (R. I.). The court held that as the certificates are not the stock 
itself and as the stock lies outside the jurisdiction the certificates can 
neither be attached nor garnished. An analogous question has been 
presented to the New York ' and Minnesota ? courts, differing, however, 
from the principal case in that the certificates were pledged as collateral 
security instead of being merely bailed. These courts held that the 
non-resident debtor’s interest could be garnished. To show that all 
three cases are right and why they are distinguishable requires more 
than an examination of the various garnishment statutes. It requires an 
analysis of the very nature of stocks and stock-certificates. 

“Stock” has been defined as “the sum of all the rights and duties of 
a stockholder.” * On theory, the certificates are the tangible indicia of 
title to these intangible rights. In fact, they represent the stock to a 
certain degree. But it is the presence of the duties, as well as the rights, 
in the stockholder that prevents the certificates from ever completely 
representing the stock in a way analogous to a bill of lading. Nor are 
the certificates negotiable instruments, for they are not demands for 
money.‘ Yet they are, in practice, more than mere title deeds, for the 
corporation may refuse to transfer the stock upon its books without their 
surrender.’ It is this quality that has given them a quasi-negotiable 
character. Thus the courts have held that they are taxable,® subject to 
larceny,’ can be administered by an executor in the jurisdiction in which 
they are found,® and that they pass to a bond fide purchaser free from 
equities. This last result has been reached by the decision that, by 
endorsing them with a blank power of attorney, their owner becomes 
estopped to deny the transfer of the stock they represent.? They have 
accordingly come largely to be used as collateral security for the pay- 
ment of loans. As to what is the legal effect of such a transfer the courts 
do not agree. But whether it passes the legal title as in the case of 
negotiable instruments, or whether it merely passes an equitable interest 
with a power of sale, secured by an irrevocable power of attorney and 
the custody of the certificates, it is certain that the pledgee acquires some- 
. thing of value, which, under certain circumstances, he may lawfully sell, 
and with the proceeds reimburse himself for his loan. The pledgor, of - 
course, has a right to any surplus resulting from this sale. Now the 
situs of this right is with the pledgee 1° and it was against this right that 
the creditors of the pledgors went in the New York and Minnesota cases. 
This right, analogous to an equity of redemption in the stock, was cre- 


1 Simpson v. Jersey City Contracting Co., 165 N. Y. 193. 
2 Puget Sound National Bank »v. Mather, 60 Minn. 362. 
3 See LowELL, TRANSFER OF STOCK, § 4. 

4 See Coox, Corporations, § 480 et seq. 

5 See Loucu, CorPORATION FINANCE, 65. 

6 See Re Whiting, 150 N. Y. 27. 

7 See McAllister v. Kuhn, 96 U. S. 87. 

8 Stern v. The Queen, [1896] 1 Q. B. 21r. 

® McNeil v. Tenth National Bank. 46 N. Y. 325. 

10 tr Harv. L. REv. 108-112. 
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ated within the State at the time the loan was made. The presence of 
the certificates was necessary to make it of value, but they were not the 
right itself. And so the principal case is clearly sound, for there no 
rights were created within the state in favor of the non-resident bailor. 
He still had the legal and equitable title to the stock. The bare certifi- 
cates were not attachable, for they could not have been sold on execution 
because the sheriff could not get or give title to the corresponding stock. 
This basic distinction between a bailment and a pledge of stock has not, 
however, always been clearly recognized in the cases." 


JUSTIFIABLE RELIANCE ON SELLER AS BASIS FOR IMPLIED WARRANTY 
OF Qua.ity. — The law of implied warranty in sales is comparatively 
modern. In the old cases, if the buyer did not himself require an express 
warranty of quality, the law implied none.! Now, however, it is well 
settled that in some cases aside from any express stipulations of the 
parties a seller is held to warrant at least the merchantability of his 
goods.2 The basis of this obligation is the justifiable reliance of the 
buyer upon the seller’s superior knowledge and greater judgment in 
the sale.* What will justify the buyer’s reliance is essentially a question 
of fact. In determining this question, all the circumstances of the sale 
should be considered. But the courts tend to formulate fixed rules to 
govern given states of fact. Thus some American courts distinguish 
sharply between sales by a manufacturer, and sales by a dealer,® crystal- 
lizing into a rule the probability that a manufacturer knows more about 
his products than a dealer. 

The result of the tendency to lay down fixed rules, rather than to 
view all the facts broadly to determine when a warranty arises by im- 
plication, is well illustrated by the cases involving implied warranties 
of fitness for a particular purpose. That a product is fit for the general 
purpose of its manufacture is but another way of saying that it is mer- 
chantable.’? But under certain circumstances a warranty will be implied 
not only that articles are merchantable but that they are fit for a par- 
ticular purpose.’ In a recent New York case, the plaintiff, a manufac- 


4 Winslow ». Fletcher, 53 Conn. 390. Based on the interpretation of a local statute, 
the decision of this case is probably right, but the language of the court is too broad 
and fails to make the distinction pointed out in this note. 


1 Barr v. Gibson, 3 M. & = 390; Parkinson v. Lee, 2 East 314; Gossler v. Eagle 
Sugar Refinery, 103 Mass. 3 

2 Jones v. Just, L. R. re B. 197. 

3 See Kellogg Bridge Co. . : on tro U. S. 108, 116; Omaha Coal, Coke & 
Lime Co. v. Fay, 37 Neb. 68 

4 See Preist v. Last, ae Bs 2 x. B. 148, 154; WILLISTON ON SALEs, §§ 231, 236. 

5 Stanford v. National Drill & Mfg. Co., 114 Pac. 734 (Okl.); Obenchain & Boyer 
v. Incorporated Town of Roff, 116 Pac. 782 (Okl.). The cases cited are two recent 
cases which give a decision after a general statement of the law without any discussion 
of the particular facts involved. 

6 See 16 Harv. L. REv. 590. A number of authorities for and against this dis- 
tinction are collected in WILLISTON ON SALES, §§ 232, 233. 

7 Professor Williston illustrates this principle by saying that the general 


urpose 
of a reaping machineis to reap. But if the machine could not reap, it would not be . 


even merchantable. See WILLISTON ON SALES, § 235. 
8 Kellogg —_— v. Hamilton, supra; Bierman ». City Mills Co., 151 N. Y. 482. 
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turer, sold the defendant some cloth, which the plaintiff knew was to 
be used in making clothes. Upon examination the cloth proved to be 
unfit for that purpose, and in a suit for the balance of the price it was 
held, that there was an implied warranty of the cloth’s availability for 
the intended purpose. Rhodesia Mfg. Co. v. Tombacher, 129 N. Y. Supp. 
420 (Sup. Ct., App. Term). It is usually stated that where a manufac- 
turer contracts to supply an article which he manufactures to be applied 
to a particular purpose so that the buyer necessarily trusts to his judg- 
ment, the law implies an undertaking on his part that the article is 
reasonably suited to the known purpose; but where a known, described, 
and definite article is ordered, although it is stated to be required for a 
particular purpose, if the specified article be supplied, there is no warranty 
that it shall answer the particular purpose intended.® Under this state- 
ment, extreme cases can be decided very easily, but there is a middle 
ground which it does not cover. In the law of express warranty, in order 
that a buyer may hold his seller, it is not necessary that he shall have 
relied exclusively on the warranty in making the purchase.!? Likewise, 
in the law of implied warranty, the buyer need not have relied solely on 
the judgment of the seller to claim the advantage of an implied war- 
ranty." It is in the decision of a close case, where the buyer in part 
selects his own article, yet at the same time relies upon the seller’s greater 
knowledge, that the rule, as ordinarily stated, falls short of being an ac- 
curate test. That a just result is oftentimes reached, nevertheless, by 
the American courts is evidenced by the decision of the principal case. 
But it is submitted that, to weigh a close question in the law of implied 
warranty accurately, the facts themselves must be balanced, and all 
rules or presumptions of fact must be laid aside.” 


NATURE OF RIGHT OF LANDOWNER IN UNDERLYING OIL AND Gas. — 
The limited nature of property rights in fluid substances occupying 
underground areas is well illustrated by cases dealing with petroleum 
and natural gas. The problem is to give each landowner the fullest 
possible enjoyment of what lies within his territory, and yet to make 
him regard the rights of others in the common reservoir. It was early 
decided that oil and gas are minerals forming part of the realty,! and 
are assignable as such,? but when severed they become personalty and 
may be sued for in trover and replevin.’ The true extent of the land- 
owner’s rights in them was, however, long sought through imperfect 
analogies. “Their fugitive and wandering existence” caused them to 


® The above statement is substantially a quotation from the opinion of Fuller, C. J., 
in Seitz v. Brewer’s Refrigerating Machine Co., 141 U. S. 510, 518, 5109. 

10 See Chicago Tel. Supply Co. v. Marne & Elkhorn Tel. Co., 134 Ia. 252, 258. 

4 Cf. West Michigan Furniture Co. ». Diamond Glue Co., 127 Mich. 651; Preist v. 
Last, supra. 

2 For a general discussion of the subject of this note and a collection of authorities, 


_ gee WILLISTON ON SALEs, §§ 228-236. 


1 Williamson v. Jones, 43 W. Va. 562. 
2 Murray »v. Allred, roo Tenn. roo. 


3 See Kelley v. Ohio Oil Co., 57 Oh. St. 317, 328; Hail ». Reed, 15 B. Mon. (Ky.) 479. 


4 
| 
q 
| 


NOTES. 77 


be called minerals fere nature, and to be compared to wild game, 
_but that analogy fails as a test of property rights, because while the 
public in general has a right to reduce wild game to possession, only 
those owning the surface above the deposits can bore for oil and gas.5 
And analogies drawn from the rules governing percolating water fail 
because that is regarded as being evenly distributed so that every sur- 
face owner is allowed to interfere with its flow regardless of the effect 
on his neighbors.® 

A recent decision of the Supreme Court of the United States recog- 
nizes the true nature of the right: that the surface owner has not 
really a property right in the underlying oil and gas, but only a right to 
reduce it to possession. Lindsley v. Natural Carbonic Gas Co., 220 
U.S. 61. This case holds that a statute forbidding the waste of water 
drawn from artesian wells in order to collect the carbonic acid gas con- 
tained therein does not deprive the surface owners of property without 


due process of law. The decision is rested largely upon the authority . 


of a previous decision by the same court sustaining the constitutionality 
of a statute that forbade the wasting of natural gas as a process of pump- 
ing the oil with which it was mixed.’ This view reaches the conclusion 
toward which the authorities have tended. For it has been held that 
oil and gas are not in the landowner’s possession until he has perfected 


a means of taking them from the ground,’ and that in the absence of . 


statute his neighbors may draw them all from under his land,° so that 
unless he taps the common reservoir for himself he may lose his potential 
rights in its contents.!° By thus regarding the subterranean deposit 
as a common supply belonging potentially to all the surface owners, 
but ultimately and actually to such of them as shall draw it off, the 
courts have upheld the state’s right to regulate the means of taking 
possession of it,"! and to forbid its waste.” And in one instance without 
the aid of a statute, it has been held, that a man can only draw it off in 
a reasonable manner with due regard for the rights of other potential 
owners. So in the principal case the regulation of the exercise of this 
right of potential ownership is not a taking of property without due 
process, but rather a safeguarding of the rights which all the adjoining 
landowners have in the common supply. 


NATURE OF QuAsI-CONTRACTUAL RELIEF APPLIED To VoLUNTARY 
PayMENTS. — That quasi-contractual relief is equitable in its nature 


4 See Westmoreland & Cambria Natural Gas Co. v. DeWitt, 130 Pa. St. 235, 249. 

5 See Ohio Oil Co. v. Indiana (No. 1), 177 U. S. r90, 209. 

6 Chasemore v. Richards, 7 H. L. Cas. 349; New Albany & Salem R. Co. ». Peter- 
son, 14 Ind. 112. A few cases do hold that the offender must act reasonably. Swett 
v. Cutts, 50 N. H. 430. 

7 Ohio Oil Co. v. Indiana (No. 1), yo 

8 Westmoreland & Cambria Natural Co. v. DeWitt, supra. 

9 Hague v. Wheeler, 157 Pa. St. 324. 

10 See Jones 2. Forest Oil Co., 194 Pa. St. 379, 383. 

11 Jamieson v. Indiana Natural Gas & Oil Co., 128 Ind. 555. 

12 Townsend »v. State, 147 Ind. 625. 

18 Manufacturers Gas & Oil Co. ». Indiana Natural Gas & Oil Co., 155 Ind. 461. 
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has been uniformly recognized by the courts.! Yet it has become almost 
universal to lay down certain arbitrary tests governing such relief. The 
most striking example is the rule that voluntary payments cannot be 
recovered.” It is to be regretted that such an expression ever came to 
be frequently applied, for not only are the courts hopelessly confused 
as to what is a voluntary payment,’ but only too often has the use of 
the words as a solving phrase obscured the true ground of the relief 
given. 

In a recent English case the highway authorities of a parish made 
some repairs on a road which the defendants were under a statutory 
duty to make but refused to undertake. It was held that the authorities 
were volunteers in making the repairs and could not recover their ex- 
pense. Macclesfield Corporation v. The Great Central Ry., [1911] 2 K. B. 
528. 

The cases which have recognized the true equitable nature of the 
problem seem to have arrived at the result that, once the primary lia- 
bility is fixed on the defendant, it is only just that he should pay one 
who has relieved him of it,® unless the facts show that the payment was 
made as a gift® or was unreasonable, officious.’?’ Thus recovery may 
be had for payments made under compulsion of any kind even though 
it does not amount to duress.* Acting in pursuance of a strong moral 
duty will be enough to warrant recovery.? Doing an act which is for the © 
public benefit or in the furtherance of which the public has an interest 
will be sufficient reason for recovery even though the motive :is also to 
benefit the actor.!° Where a finder preserves lost property, he may recover 
from the owner for services so rendered." On the same principle a pur- 
chaser at an execution sale may recover from the debtor if the latter had 


1 Moses v. Macferlan, 2 Burr. 1005; Western Assurance Co. v. Towle, 65 Wis. 247. 

2 Recovery is denied on this ground very frequently. See Fellows v. School District, 
39 Me. 559; Wood ». City of New York, 25 N. Y. App. Div. 577. The same ten- 

ncy is shown in the rule that there may be no recovery for mistake of law. Bilbie 
v. Lumley, 2 East 469. Another example is the rule requiring a plaintiff who has 
waived a tort to abide by his choice at all events. Terry v. Munger, 121 N. Y. 161. 


I 


® Some cases have required an element of compulsion to prevent the ey from 
ithe 


being voluntary. Illinois Glass Co. ». Chicago Tel. Co., 234 Ill. 535. rs require 
that the plaintiff have acted in furtherance of a duty either legal or equitable. Earle 
v. Coburn, 130 Mass. 596. The only thing that seems settled is that payments are 
not camemelly volun in which the actor’s mind is active, or which are not made 
under duress, or undue influence. Enxall v. Partridge, 8 T. R. 308; Patterson v. Pat- 
terson, 59 N. Y. 574. 

* Matheny v. Chester, 141 Ky. 790. Thus recovery has been denied of payments 
illegally charged for a permit to build vaults under a city street. Wood v. City of 
New York, supra. 

5 Moses v. Macferlan, supra. 

6 Osborn ». The Governors of Guys Hospital, 2 Str. 78 Doyle v. The Rector, 
Churchwarden and Vestrymen of Trinity Church, 133 N. Y. 372. 

7 KEENER, Quasi-ConTRACTs, 388. 

8 Exall v. Partridge, supra. Payment in pursuance of an illegal demand of taxes 
may be recovered. Preston ». City of Boston, 12 Pick. (Mass.) r- 

Recovery is allowed a plaintiff from the deceased’s estate for burial of a corpse. 
Ambrose ». Kerrison, 10 C. B. 776. A wy who supports one in need me re- 
cover from the person chargeable in the first instance. Forsyth ». Ganson, 5 Wend. 


. ¥.) 558. 

- Nicholson v. Chapman, 2 H. Bl. 254. Cf. Great Northern Ry. Co. v. Swaffield, 
I. xch. 132. 
Nicholson », Chapman, supra; Chase ». Corcoran, 106 Mass. 286. 
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no title to the goods sold.” But where both the effect and motive serve 
only a personal desire, such as to save one’s credit when the payment 
could not have been demanded, recovery has been denied.” 

Though there is no actual compulsion in the principal case, yet it is 
submitted that the services were not so unreasonable as to justify the 
denial of a recovery. The repair of streets is as much to be encouraged, 
as a public matter, as the preservation of lost property. Even though 
the repairs were made to protect the plaintiffs’ position as highway au- 
thorities, yet that should be no bar to recovery, since their position makes 
it reasonable for them to act. Since they represent the voters in the re- 
pair of streets, it is as reasonable for them to act as it would be for the 
voters themselves. And it would be difficult to say that the voters of 
a district were officious in repairing their roads. In truth the highway 
authorities could not avoid making the repairs without prejudicing them- 
selves and repudiating their duty toward the voters, which exists even 
though legal liability to repair is removed. It seems, therefore, that an 
arbitrary use of the phrase “voluntary payment” has led the court to 
deny relief in a case where in equity and good conscience the defendant 
should pay. 


THe DATE TO WHICH THE TITLE OF THE TRUSTEE IN BANKRUPTCY 
RELATES Back. — Under the Bankruptcy Act of 1867 the title of the 
assignee to the estate of the bankrupt related “back to the commence- 
ment of the. proceedings in bankruptcy.”! It was held that under this 
provision the assignee could sue to recover goods transferred by the 
bankrupt after the filing of the petition but before the adjudication.” 
The present act provides that “the trustee of the estate of a bankrupt, 
upon his appointment and qualification, . . . shall . . . be vested by 
operation of law with the title of the bankrupt, as of the date he was 
adjudged a bankrupt.” But among the classes of the bankrupt’s prop- 
erty so passing to the trustee the act mentions “(5) property which 
prior to the filing of the petition he could by any means have transferred 
or which might have been levied upon and sold under judicial process 
against him.” * An attempt has been made to reconcile these different 
statements as to the date of relation back of the trustee’s title by saying 
that the words “prior to the filing of the petition” refer to what property 
passes to the trustee, the words “as of the date he was adjudged a bank- 
_rupt” to the time when the property passes.* But it is plain that the 
effect of either phrase must be merely to determine what property passes 
to the trustee, since the trustee cannot really take title till his appoint- 
ment and qualification.’ 


2 McGhie 2. Ellis, 4 Litt. (Ky.) 244; Preston v. Harrison, 9 Ind. 1; Reed v. Cros- 
thwait, 6 Ia, 219. These decisions are in equity. No case seems to have arisen at law, 
but Professor Keener believes the same result should be achieved. KEENER, QUASI- 
ConrTRACTS, 396. 

8 Harvey v. Girard National Bank, 119 Pa. St. 212. 


1U. S. Rev. Srat., 1878, § 5044. 

2 Bank v. Sherman, ror U. S. 403. 

3 Bankruptcy Act oF 1808, § 704. 

4 See In re Pease, 4 Am. B. R. 578, 581; Cottrer, BANKRruptcy, 8 ed., 807. 

5 Fuller ». New York Fire Ins. Co., 184 Mass. 12; Rand v. Iowa Central Ry. Co., 
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It would seem, since no reference is made to the date of the filing of 
the petition in connection with the other classes of property passing to 
the trustee, that the reference to it in connection with the fifth class 
was due to inadvertence and that Congress really intended to make the 
adjudication the date of cleavage. Dicta may be found which seem to 
interpret the statute as having this effect.6 By the decided weight of 
authority, however, it is interpreted as making the filing of the petition 
the date of cleavage. Thus a leading case holds that the bankrupt need 
account to the trustee only for moneys received from goods sold from the 
stock as it existed at the date of filing of the petition, not from other 
goods sold before the adjudication.’ Property transferable by the bank- 
rupt at the date of filing passes to the trustee. But property acquired 
by him between that date and the adjudication does not.® And there- 
fore the latter need not be included in the bankrupt’s schedules.!° This 
construction of the statute has been used as an argument to give juris- 
diction to the court in which a petition is first filed as against the court 
making the first adjudication." It has been adopted as the basis of an 
inference that all provable claims must exist at the time when the peti- 
tion is filed.” And, finally, it has been invoked to permit recovery 
by the trustee from creditors of money obtained by the attachment 
of the bankrupt’s property between the filing of the petition and the 
adjudication." 

In a recent case, a bank, having on deposit moneys belonging to one 
against whom a petition in bankruptcy had been filed, without notice 
of the filing, paid out money on checks delivered by the depositor to the 
payee previous to the filing of the petition. It was held that the bank 
could not be required, on summary order, to turn over to the trustee in 
bankruptcy the amount so paid out. Matter of Zotti, 26 Am. B. R. 
234 (C. C. A., Second Circ.). This case proceeds on the theory, opposite 
to that indicated above, that the trustee cannot recover on the ground 
that his title relates back to a period prior to the date of adjudication. 
It finds support in a decision allowing a lienee of the bankrupt’s property 
to perfect his title after the petition has been filed.“ If it is to be reconciled 
with the current of authority on other than procedural grounds, it must 
be by a loose construction of the statute which will make the date of 
filing of the petition the test of the bankrupt’s title for most purposes, 
but will protect “honest transactions” occurring between that date and 
the date of adjudication.” A similar distinction is specifically provided 
for by the English statute.’® 


186 N. Y. 58; Gordon v. Mechanics’ & Traders’ Ins. Co., 120 La. Ann. 441. Cf. Rand 
v. Sage, 94 Minn. 344. 

6 See Hiscock v. Varick Bank of New York, 206 U.S. 28, 40; Keegan v. King, 96 
Fed. 758, 760; Im re Peacock, 178 Fed. 851, 855; Matter of Fletcher, 16 Am. B. R. 491, 
493; Atchison, T. & S. F. Ry. Co. ». Hurley, 153 Fed. 503, 509. 

7 In re Pease, 4 Am. B. R. 578. 

8 In re Barrow, 98 Fed. 582; In re Driggs, 171 Fed. 897. : 

® In the Matter of Freeman, 2 N. B. N. Rep. 569; Imre Ghazal, 174 Fed. 809. See 
Sibley ». Nason, 196 Mass. 125, 131. 

10 In re Harris, 2Am.B.R.\359. See In the Matter of Oliver, 2 N.B.N. Rep. 212, 217. 

11 Jn re Elmira Steel Co., 109 Fed. 456. 2 In re Burka, 104 Fed. 326. 

13 State Bank of Chicago v. Cox, 143 Fed. 91. ™ Imre Mertens, 144 Fed. 818. 

18 Cf. 1 REMINGTON, BANKRUPTCY, §§ 1132-1136. 

6 Bankruptcy Act, 1883, 46 & 47 Vict. c. 52, §§ 43-49. 
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. Apmrratty — Practice — APPEARANCE OF OWNER AFTER LIBEL IN REM; 
JUDGMENT IN PEeRsonaM. — The defendants’ vessel was arrested, in a suit 
in rem, for damages caused by a collision. The defendants, who were foreign- 
ers, though not served, entered an appearance, bonded the vessel, defended 
the suit, and put in a counterclaim. Held, that personal judgment may be 
given against the defendants and their bail for the whole damage, though it 
exceeds the value of the vessel arrested. The Dupleix, 27 T. L. R. 577 (P. D.). 

This case, following two cases on substantially the same question, may be 
taken to settle the law in England to the effect that, if the defendant enters an 
appearance in an action in rem, a personal judgment may be given against him. 
The Dictator, [1892] P. 304; The Gemma, [1899] P. 285. The arrest of a vessel 
on a libel im rem is thus given the same effect as a foreign attachment, which 
results in a personal action. Atkins v. The Disintegrating Co., 18 Wall. (U. S.) 
272. Such an attachment is the nearest approach to an action in rem found in 
the practice of the ancient admiralty court of England. See CLERKE, PRAxis 
CurRIAE ADMIRALITATIS ANGLIAE, 3 ed. (1722), 38. It seems curious that the 
later English cases should follow ‘this practice in a suit professedly in rem, inas- 
much as the conception of an action purely against the thing itself, based on 
a maritime lien, and quite distinct from a suit against the owner, was recognized. 
by the Privy Council in 1850. The Bold Buccleugh, 7 Moore P. C. 267. Dr. 
Lushington, in 1842, expressed the opinion that no judgment in personam 
could be given in a suit im rem. See The Volant, 1 W. Rob. 383, 389. His. 
view is followed in the United States. The Monte A., 12 Fed. 331; The Nora, 

181 Fed. 845. 


BANKRUPTCY — DISCHARGE — EFFECT ON SURETY ON ATTACHMENT Bonp. 
— Property of the defendant was attached more than four months prior to the 
filing of his petition in bankruptcy, and released on a surety bond. The de- 
fendant pleaded his discharge in bankruptcy. Held, that a special judgment 
with stay of execution may be rendered to hold the surety. Butterick Pub. 
Co. v. Bowen Co., 80 Atl. 277 (R. L.). 

Property of an insolvent defendant was attached within four months prior 
to his bankruptcy, and released on a surety bond. The plaintiff recovered 
judgment. The court granted an order upon the defendant and its surety for 
the production of the property attached, to enable the plaintiff to sue on the 
bond. Held, that the order should be annulled. Wise Coal Co. v. Columbia 
Zinc & Lead Co., 138 S. W. 67 (Mo., St. Louis Ct. App.). 

These cases represent the weight of authority. U.S.Wind Engine & Pump 
Co. v. North Penn Iron Co., 227 Pa. St. 262; Windisch-Muhlhauser Brewing 
Co. v. Simms, 55 So. 739 (La.). The first rests upon the fiction that the bond 
is given for the lien. This is hard to sustain on principle, because the bond 
does not become a debt until judgment is unsatisfied. Carpenter v. Turrell, 
100 Mass. 450. The discharge being a bar to the action, the contingency on 
which the surety’s liability depends can never happen. See Wolf v. Stix, 99 
U.S.1,9. But except for the bond, the plaintiff could enforce his lien. Bassett 
v. Thackara, 72 N. J. L. 81. A contrary decision in the principal case would 
mean that the plaintiff’s advantage is lost if the defendant can, and retained 
if he cannot, obtain a surety. See In re Albrecht, 17 N. B. R. 287, 292. The 
decision accords with the spirit of § 16 of the Act of 1898, and does substan- 
tial justice. See Hill v. Harding, 130 U. S. 699, 703. 


BANKRUPTCY — PARTNERSHIP AND INDIVIDUAL CLAIMS AND ASSETS — 
Errect or Act oF BANKRUPTCY ON NoN-ASSENTING PARTNER. — One of 
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two partners executed a general assignment of firm property. In bankruptcy 
proceedings against the partnership and the individual partners, the partner 
not assenting to the assignment set up that his individual assets exceeded his 
individual debts. The property of the firm together with that of both partners 
was not sufficient to pay the firm debts. Held, that the non-assenting partner 


. may be adjudged a bankrupt. Yungbluth v. Slipper, 185 Fed. 773 (C. C. A, 


Ninth Circ.). 

This case is opposed to the generally approved rule that partners ina 
bankrupt firm cannot be adjudicated bankrupts if they have not committed 
or been participants in committing an act of bankruptcy. See Jn re Meyer, 
98 Fed. 976, 980. This rule is a logical result of the entity theory of partner- 
ship in bankruptcy. Jn re Hale, 107 Fed. 432. But the courts fail to apply 
the entity theory consistently, holding that upon adjudging a firm bankrupt, 
the court may draw to the administration the individual estates of the partners. 
Dickas v. Barnes, 140 Fed. 849; Francis v. McNeal, 186 Fed. 481. Although 
illogical, the principal case accomplishes this result in a practical way and 
simultaneously provides for the partner’s discharge. 


BANKRUPTCY — PROPERTY PAssING TO TRUSTEE — DATE TO WHICH TRUS- 
TEE’s TITLE RELATES Back. — A bank, having on deposit moneys belonging 
to one against whom a petition in bankruptcy had been filed and having no 
actual notice of the filing, paid out money on checks delivered by the depositor 
to the payee previous to the filing of the petition. Held, that the bank may 
not be required, on summary order, to turn over to the trustee in bankruptcy 
the amount so paid out. Matter of Zotti, 26 Am. B. R. 234 (C. C. A., Second 
Circ.). See NorTEs, p. 79. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — LIENS WHICH ARE 
Vow as To CrepiTors. —A bankrupt gave a chattel mortgage which by the 
state (Ohio) law was void as to judgment creditors of the mortgagor, though 
good inter partes. The mortgagee claims his lien on the mortgaged property, 
now in the trustee’s hands. Held, that the trustee takes the property free from 
the mortgage lien, having the right of a judgment creditor under § 474 of the 
Bankruptcy Act as amended by the Act of June 25, 1910. In re Hammond, 
26 Am. B. Rep. 336 (Dist. Ct. N. D. Ohio). 

This construction of the amendment to § 47a does away with the unfortu- 
nate rule of York Mfg. Co. v. Cassell, 201 U. S. 344. See 24 Harv. L. Rev. 
620. Cf. In re Franklin Lumber Co., 26 Am. B. R. 37. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — RIGHT OF ACTION FOR 
Liev. — The plaintiff, in an action for a libel concerning his credit, which 
caused him pecuniary damage, became bankrupt. Held, that the right of 
action did not pass to the trustee in bankruptcy. Epstein v. Handverker, 
116 Pac. 789 (Okl.). 

For a discussion as to what rights of action in tort should pass to the trustee 
in bankruptcy, see 24 Harv. L. Rev. 396. The principal case seems correct, 
as the right of action in it arises not from injury to property, but from injury 
to reputation; and it is only an indirect effect of the tortious act to diminish 
the bankrupt’s estate. 


BILLs AND NOTES — PURCHASERS FOR VALUE wiTHouT Notice — RIGHT 
OF MAKER TO FuNDS OF WRONGDOER HELD by PLarntiFF. — The plaintiff, a 
holder in due course of a check wrongfully indorsed to him, had, at the time of 
bringing suit against the maker of the check, funds of the wrongdoer in its 
hands. Held, that the defendant cannot avail itself of these funds as a set-off. 
Amalgamated Sugar Co. v. United States National Bank of Portland, 187 Fed. 
746 (C. C. A., Ninth Circ.). 

For a discussion of the principles involved, see 24 Harv. L. REv. 665. 
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CHARITIES AND TRUSTS FOR CHARITABLE UsEsS— WHAT CONSTITUTE 
Cuaritres — HosprrAL FOR EMPLOYEES MAINTAINED BY RAILROAD. —A 
monthly fee was deducted by the defendant company from the wages of its 
employees for the purpose of maintaining a hospital and providing medical 
services for sick and injured employees. The company derived no profit from 
this. An injured employee was treated by the company’s surgeon and died 
because of the surgeon’s negligence. Held, that the company is not liable, 
provided it used reasonable care in the selection of surgeons. Arkansas Mid- 
land R. Co. v. Pearson, 135 S. W. 917 (Ark.). 

A charitable hospital is not liable for the negligent acts of its physicians and 
surgeons unless it has been guilty of negligence in selecting them. McDonald 
v. Massachusetts General Hospital, 120 Mass. 432. Contra, Glavin v. Rhode 
Island Hospital, 12 R. I. 411. This principle has been extended to hospitals 
run by railroads for the treatment of their sick and injured employees. Eighmy 
v. Union Pacific Ry. Co., 93 Ia. 538. It has been held further, in accord with 
the principal case, that such a hospital run from funds deducted from the 
wages of employees, but without direct profit to the company, is, from the 
standpoint of the employees, a charity. Texas Central R. Co. v. Zumwalt, 132 
S. W. 113 (Tex.); Wells v. Ferry-Baker Lumber Co., 57 Wash. 658. If profit 
is derived from such a hospital, it is no charity, and the company is liable for 
the negligence of its physicians and surgeons. Texas & Pacific Coal Co. v. 
Connaughten, 20 Tex. Civ. App. 642; Sawdey v. Spokane Falls & Northern 
Ry. Co., 30 Wash. 349. But, it is submitted, the mere lack of intention to 
make direct profit should not be the sole determining feature of a charity. 
_ Donnelly v. Boston Catholic Cemetery Association, 146 Mass. 163; Newcomb v. 
Boston Protective Department, 151 Mass. 215. And as in the principal case there 
seem to be great indirect benefit to the company and a business contractual 
duty to provide medical attention for good consideration, the company shou'd 
be held liable. Phillips v. St. Louis & San Francisco R. Co., 211 Mo. 419; 


Texas & Pacific Coal Co. v. McWain, 124 S. W. 202 (Tex.). 


CHATTEL MortTGAGES — RECORDING AND REGISTRY — REMOVAL TO AN- 
OTHER STATE. — A trust deed conveying two mules as security for a debt and 
providing that the mortgagor should retain possession until default, was ex- 
ecuted and recorded in Mississippi, where the property then was, according 
to the laws of that state. After default in payment, the mortgagor, without 
the knowledge or consent of the mortgagee, removed the property to Ten- 
nessee and sold it to the defendants, boné fide purchasers without notice. 
Held, that the mortgagee has a superior title. Newswm v. Hoffman, 137 S. W. 
490 (Tenn.). 

The overwhelming weight of authority supports the rule that the interest 
of a mortgagee, once vested by the recording acts of one state, will be re- 
spected wherever the property goes. Langworthy v. Little, 12 Cush. (Mass.) © 
109; Greenville Nat. Bank v. Evans-Snyder-Buel Co., 9 Okl. 353. As in other 
cases, where such recording fails as a real protection to purchasers, the rule 
is caveat emptor. Handley v. Harris, 48 Kan. 606. See 19 Harv. L. REv. 568. 
The question usually resolves into one of policy. Some courts have held that, 
as part of a general policy against transfers without change of possession, the 
rights of bond fide purchasers as against such foreign mortgages, being unpro- | 
tected by their own recording system, cannot be affected by records existing 
in another state. This seems to be law in only three jurisdictions at most. 
Corbett v. Littlefield, 84 Mich. 30; Miles v. Oden, 8 Mart. nN. s. (La.) 214; Bank 
v. Carr, 15 Pa. Super. Ct. 346. On the other hand, the general prevalence of 
recording acts justifies the policy, commonly styled comity, of recognizing and 
preferring the interest acquired under such a statute in another state. Parr 
v. Brady, 37 N. J. L. 201. Some authority supperts the principal case in the 
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qualification that the removal must be without the mortgagee’s consent. 
Jones v. North Pacific Fish & Oil Co., 42 Wash. 332; Blythe v. Crump, 28 Tex. 
Civ. App. 327. But the weight of authority holds consent to be immaterial. 
Shapard v. Hynes, 104 Fed. 449; Cobb v. Buswell, 37 Vt. 337. 


ConsTITUTIONAL LAw — Due Process or LAw — CoMPELLING RAILROAD 
To Pay ror Sme Tracks. —A state railroad commission directed the de- 
fendant to construct aside track from its main line, across a public highway, 
to an adjoining stone quarry, on condition that the owner of the latter should 
do all the necessary grading on hisland. Held, that the order of the commission 
Gaon “g affirmed. State v. Chicago, M. & St. P. Ry. Co., 131 N. W. 859 

The common law recognizes that adequate shipping facilities in exceptional 
industries requiring bulk shipments necessitate private switches. Olanta Coal 
Mining Co. v. Beech Creek R. Co., 144 Fed. 150. Statutes perhaps require 
railroads to permit connection to be made with other adjacent factories. 
Wis. Srats., 1898, § 1802. But statutes placing the entire cost of the siding 
on the railroad are unconstitutional, as taking private property without due 
process of law and without compensation. Mays v. Seaboard Air Line Ry., 
75 S. C. 455. See 20 Harv. L. Rev. 494. If the entire expense cannot be 
placed on the railroad, it would seem that to apportion the cost would be equally 
objectionable. Northern Pacific Ry. Co. v. Railroad Commission, 57 Wash. 
134. In the principal case, the court argues that freight receipts will give 
sufficient compensation. But this overlooks the fact that charges are re- 
muneration for carrying freight, and that shippers without private sidings 
would have to pay the same rates. Cf. Chesapeake & Ohio Ry. Co. v. Standard 
Lumber Co., 174 Fed. 107, 112. The court justifies its decision also by the 
police power. Undoubtedly, by the exercise of the police power, a commission 
may require a railroad to provide adequate facilities. But the decision seems 
to go beyond such regulation in requiring the railroad to assume an obligation 
to receive goods beyond its established reute. 


ConstituT1IoNAL LAw— Process or LAw— Power To Forsip 
WastTE oF UNDERGROUND WaTER. —A state statute forbade landowners 
from drawing from artesian wells on their property unreasonable quantities 
of carbonated water, and from wasting the water as a means of collecting the 
gas contained therein for the purpose of vending it as a separate commodity. 
Held, that the statute does not constitute a deprivation of property without 
due process of law. Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61. See 
NOTES, p. 76. : 


CoNSTITUTIONAL — Process or LAw — WoRKMEN’s CoMPEN- 
‘sation Acts. —A Washington statute provided that workmen injured in 

certain “extra hazardous” employments while in the course of employment, the 
injury not being wilful on the part of the employee, should recover a fixed com- 
pensation from an industrial insurance fund; this fund to be established by 
graded, yearly contributions from employees in the industries enumerated as 
“extra hazardous.” Held, that the statute is constitutional and does not 
violate the ‘due process of law” clause in the constitution. State ex rel. 
Davis-Smith Co. v. Clausen, Wash., Sup. Ct., Sept. 27, 1911. 

For a discussion of a New York case involving similar principles, see 24 
Harv. L. Rev. 647. It will be noticed that the Washington act goes beyond 
the New York act by creating an annual indemnity fund to which employers 
are compelled to contribute irrespective of the fact that there may be no injuries 
among the workmen of a particular contributor during the period over which 
any contribution extends. 
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ConsTITUTIONAL LAw — VESTED RicHts — STATUTE MAKING ONE-TENTH 
oF INCOME OF SPENDTHRIFT TRUST LIABLE TO EXECUTION. — On recovering 
judgment from the defendant, the plaintiff moved for special execution against 
ten per cent of the income of a spendthrift trust created in 1879. This was 
permitted under a statute passed in 1908. Held, that the statute, in operating 
upon existing trust funds, was not unconstitutional. Brearley School v. Ward, 
201 N. Y. 358. 

The New York Real Property Law provides that the surplus income of a 
trust fund beyond the sum necessary for the education and support of the bene- 
ficiary should be liable to the claims of creditors. Consor. Laws or N. Y., 
1909, REAL Property Law, c. 52, § 98. The statute in the principal case 
increases the amount of income subject to execution. Cope Civ. Proc., § 1391, 
as amended by c. 148, Laws or 1908. The question is whether the statute 
takes away property without due process of law, in affecting existing trust 
funds. That depends on the nature of the beneficiary’s right to exemption 
from execution. At common law in New York, the whole income from trust 
funds was liable to the claims of creditors. Bryan v. Knickerbacker, 1 Barb. 
Ch. (N. Y.) 409. The right of the beneficiary to exemption seems no greater 
than that of debtors under other exemption laws. Legislation decreasing the 
amount of exemption allowed to debtors is clearly valid. Leak v. Gay, 107 
N. C. 468. The privilege of exemption declared by statute creates no vested 
right in the debtor and may be taken away by change of statute. Bull v. 
Conroe, 13 Wis. 233. See COOLEY, PRINCIPLES OF CONSTITUTIONAL Law, 3 ed., 
332. The effect of the decision in the principal case, moreover, is salutary in les- 
sening the evils of spendthrift trusts. See GRAY, RESTRAINTS ON ALIENATION, 
2ed.,xi. That the statute does not impair the obligation of a contract seems 
clear, for even if there be any contract its obligation is not impaired. Cf. 
Holland v. Dickerson, 41 Ia. 367. 


CoRPORATIONS — CAPITAL, STOCK, AND DrivipENDS— Stock CERTIFI- 
CATES NOT SuByEcT TO ATTACHMENT. — The plaintiff sought to obtain ju- 
risdiction over a non-resident defendant by publication of service, and 
attachment of the certificates of stock of a foreign corporation, which were 
owned by the defendant, but bailed to a third party within the state. Held, 
that jurisdiction over the defendant has not been acquired. Maertens v. Scott, 
80 Atl. 369 (R. I.). See Notes, p. 74. 


CorporaTIoNs — Directors — oF Dummy Drrecror. — 
Five shares of stock were transferred to A. without consideration, and the 
transfer recorded. A. immediately indorsed the certificate to his grantor, but 
his name remained as a stockholder on the company’s transfer book. Held, 
that A. was eligible to be a director under a statute requiring directors to be 
stockholders. In re Ringler & Co., 130 N. Y. Supp. 62 (App. Div.). 

Where the beneficial ownership of stock and the record title to it are in 
different persons, the record owner has the right to vote it, as far as the cor- 
poration is concerned. Jn re Argus Printing Co., 1 N. D. 434. An exception 
is made where the record owner is a trustee of stock owned by the corporation, 
as such stock has no vote. American Railway-Frog Co. v. Haven, 101 Mass. 
398. Also, where actual fraud is shown to be contemplated, the record holder 
may not vote. Smith v. San Francisco & North Pacific R. Co., 115 Cal. 584. 
It seems settled that the record owner, and not the beneficial owner, is eligible 
to be a director under a statute requiring a director to be a stockholder. State 
ex rel. White v. Ferris, 42 Conn. 560. Contra, State ex rel. Reed v. Smith, 15 
Or. 98. This rule is probably correct as a strict construction of the word 
“stockholder,” in view of the rule as to voting. Yet it defeats the purpose of 
the statute, which obviously was to have the directors pecuniarily interested in 
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the success of the corporation. The case of a dummy director is within the 
above rule, and the principal case accords with the one decision exactly in 
point. State ex rel. Rankin v. Leete, 16 Nev. 242. But where the purpose of. 
creating a dummy director is to perpetrate a fraud, his eligibility is not sus- 
tained. Bartholomew v. Bentley, 1 Oh. St. 37; Frank and Kneeland v. Lewis 
Foundry & Machine Co., 24 Pitts. Leg. J. (Pa.) 33. 


CoRPORATIONS — STOCKHOLDERS: PowERS OF Majority — EMPLOYMENT 
or ATTORNEYS TO DEFEND Suir BrouGcut By MInorITy TO RESTRAIN ULTRA 
Vires Action. — The majority stockholders of a religious corporation in 
good faith employed the plaintiffs as counsel to defend an action brought by 
the minority stockholders to restrain an alleged improper use of a corporate 
fund. The defense of the majority was unsuccessful. The plaintiffs sought to 
recover of the corporation compensation for their services. Held, that the 
crwa). is liable. Kanneberg v. Evangelical Creed Congregation, 131 N. W. 
353 (Wis.). 

The decision in the principal case may be supported on two grounds. Either 
it was within the power of the corporation acting through a majority of its 
stockholders to make the contract; or it was an executed wlira vires contract 
to which it has no defense. But the case raises the question as to the ultimate 
liability of the corporation for attorneys’ fees in litigation between the ma- 
jority and the minority stockholders. Recovery from the corporation by the 
minority is conditioned upon success. They are clearly entitled to reimburse- 
ment if they succeed in restoring assets to the corporation. Trustees v. Green- 
ough, 105 U. S. 527. Generally they may recover if they preserve assets by 
restraining an improper use of property. Forrester & MacGinnis v. Boston, 
etc. Mining Co., 29 Mont. 397. Contra, Alexander v. Allanta, etc. R. Co., 113 
Ga. 193. Where the majority stockholders and not the corporation are the 
real party in interest, they must account for corporation funds paid to attor- 
neys. Wickersham v. Crittenden, 106 Cal. 329. And where they have not acted 
in good faith, their claims against the corporation for legal expenses will not 
be allowed. M’Court v. Singers-Bigger, 145 Fed. 103. But for mistakes of 
judgment honestly exercised, the corporation must suffer. See Ellerman v. 
Chicago Junction Railways, etc. Co., 49 N. J. Eq. 217, 232. This rule should 
apply where, as in the present case, the majority in good faith defend unsuc- 
cessfully an action brought by the minority shareholders. 


CORPORATIONS — STOCKHOLDERS: RicHTs INCIDENT TO MEMBERSHIP — 
Suit IN BEHALF OF CORPORATION BY ONE ACQUIRING STOCK AFTER WRONG. 
— The plaintiff, a stockholder of a corporation, brought an action to set aside 
as fraudulent a transfer of the stock of the corporation. He acquired the stock 
after the transaction was completed. Held, that the plaintiff may maintain 
the action. Pollitz v. Gould, 45 N. Y.L. J. 591 (N. Y., Ct. App., April, rorr). 

In order to put an end to collusive transfers of stock for the purpose of getting 
into the federal courts, the Supreme Court has adopted a rule of procedure 
which requires a stockholder, who brings an action like the one in the main 
case, to prove that he owned stock when the alleged fraud was committed. 
Sup. Cr. Rutes oF Practice, Rule 94, 104 U.S. ix. See Hawes v. Oakland, 
104 U.S. 450. At least one state court has come to the same conclusion, argu- 
ing from general equitable principles. Home Fire Ins. Co. v. Barber, 67 Neb. 
644. But the decision in the principal case adds to an increasing weight of 
authority, and is to be welcomed as supporting the better view. For a full 
discussion of the principles involved, see 21 Harv. L. REV. 195. 


COVENANTS OF ‘TITLE— COVENANT AGAINST INCUMBRANCES — EASE- 
MENTS. — In an action for specific performance of an agreement to buy a piece 
of land, which the vendor had covenanted should be free from incumbrances, 
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it appeared that an irrigation canal ran across the land by virtue of an ease- 
ment. Held, that this does not amount to an incumbrance within the mean- 
ing of the covenant. Schurger v. Moorman, 117 Pac. 122 (Idaho). 

For a discussion of the principles involved, see 24 Harv. L. REv. 237. 


Damaces — MEAsuRE oF DAMAGES — Errect OF RESALE IN CASES OF 
DELAYED DELIVERY. — The defendant contracted to deliver wood pulp to 
the plaintiff by the last of November, 1900, at 25s. per ton. Delivery was not 
made until July 1, 1901. Pulp was then worth 42s. 6d. per ton. In Novem- 
ber, 1900, it was worth 7os. per ton. The plaintiff resold the pulp under con- 
tracts, some anterior to the contract with the defendant, and some anterior 
to the date of actual delivery, at 65s. per ton. He then sued for damages caused 
by the delay. There was no question of consequential damages. Held, that 
he may recover only 5s. per ton. Wertheim v. Chicoutimi Pulp Co., [1911] A.C. 
301 (Privy Council). 

The general intention of the law of damages is to place the plaintiff in as 
good a position as he would have been in if the contract had been performed, 7. e. 
to compensate only. Hamilton v. Magill, 12 L. R. Ir. 187, 202. With this in 
view, a formula for compensating for late delivery in sales of personalty has 
been often adopted, namely, “the difference between the value of the goods at 
the date fixed for delivery, and their value when delivered.” This rule is, speak- 
ing generally, correct. Clement & Hawkes Mfg. Co. v. Meserole, 107 Mass. 362, 
364. See BENJAMIN, SALES, 5 ed., 987. e principal case, however, gives 
as the proper measure of damages the difference between the value when the 
goods should have been delivered and the value represented by the price for 
which they were resold. If the contracts of resale could be satisfied by deliv- 
ering this specific pulp only, then the rule of the principal case is probably cor- 
rect. But, if any pulp of that certain grade would have answered the purposes 
of the sub-sale, it seems that the defendant should not take advantage of the 
plaintiff’s good bargain in reselling. Cf. Floyd v. Mann, 146 Mich. 356, 369; 
Rodocanachi, Sons & Co. v. Milburn Bros., 18 Q. B. D. 67, 77. But cf. Foss v. 
Heineman, 128 N. W. 881 (Wis.). The facts are not clear as to this. The 
yt a is novel and there is a dearth of authority directly on the point 

ecided. 


DeatH By WroncruLt Act — Statutory LiABILiry — PENAL STATUTES. 
— The sole beneficiary under the death statute released all claim of damages 
for the death. The administrator of the deceased now sues under the statute. 
Held, that the release operates as a bar. Kennedy v. Davis, 55 So. 104 (Ala.). 

In an action for death by wrongful act, under the Missouri death statute, 
the plaintiff, the widow of the deceased, offered evidence of the number and 
ages of her minor children as evidence of loss of support. Held, that the evi- 
dence is admissible, as the’ statute is “remedio-penal.” Boyd v. Missouri 
Pacific Ry. Co., 139 S. W. 561 (Mo., Supr. Ct.). 

The death statutes of most of the states are copied from Lord Campbell’s 
Act, 9 & 10 Vict. c. 93, §§ 1, 2. Three states, however, have death statutes 
which do not, like that act, provide for damages based on the injury caused © 
by the homicide. The Massachusetts statute provides for damages propor- 
tioned to the degree of culpability. Mass. R. L.,c. 171, § 2. The Massachu- 
setts decisions hold this statute penal. Hudson v. Lynn & Boston R. Co., 185 
Mass. 510. Yet a recent Massachusetts case intimates that there can be but 
one recovery against joint offenders. See D’Almeida v. Boston & Maine R. 
Co., 95 N. E. 398, 399 (Mass.). The Alabama statute provides for damages 
“such as the jury may assess.” Axa. CopE, § 2486. .The Alabama court has 
many times held this statute penal, and excluded evidence of pecuniary loss. 
Louisville & Nashville R. Co. v. Tegner, 125 Ala. 593. Yet the same court has 
held that the defendant may be forced to give evidence against himself, as the 
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statute is not really penal. Southern Ry. Co. v. Bush, 122 Ala. 470. The 
‘principal Alabama case also treats the statute as remedial. Missouri has an 
expressly penal statute as to killing by a railroad. Mo. Rev. Srar., § 5425. 
The Supreme Court has treated this statute as penal, in considering its consti- 
tutionality. Young v. St. Louis, Iron Mountain, & Southern R. Co., 227 Mo. 
307. This court, wishing, in the principal case, to hold the statute remedial, 
has at last frankly fixed the true status of such a statute as “remedio-penal.” 


Deceit — GENERAL REQUISITES AND DEFENSES — WHETHER ONE REP- 
RESENTS THAT HIS ACTS ARE LEGAL. — A complaint for deceit against a di- 
rector of a corporation set forth no other misrepresentation than that the 
directors declared a dividend, intending that the public should regard the 
declaration as a representation that the dividend had been earned, whereas 
it was in fact paid out of capital, contrary to a statute. Held, that the com- 
plaint sets forth no cause of action. Oétinger v. Bennett, 129 N. Y. Supp. 819 
(App. Div.). 

A representation may be effected by conduct as well as by words, provided 
that it may be reasonably implied from the conduct. Collen v. Wright, 8 E. & 
B. 647. Thus, an order for goods implies, by common understanding, an in- 
tention to pay for them. Swift v. Rounds, 19 R.I. 527. It by no means follows 
that the doing of an act is an implied representation of its legality. See Ward 
v. Hobbs, 4 A. C. 13, 29; 3 Q. B. D. 150, 163, 165. Whether it is so or not 
would seem to depend upon whether, on the particular facts of the case, it 
would be so understood by a reasonable person. It is true that the defend- 
ant’s intent to mislead has sometimes been treated as the determining factor. 
March v. First Nat. Bank, 4 Hun (N. Y.) 466. It is submitted, however, that 
his secret intent cannot affect the question whether or not his conduct amounts 
to a statement of fact. If his act was ambiguous, it is not less so because he 
desired that a certain construction be put upon it. The question in the prin- 
cipal case would thus be whether, on its facts, a reasonable man would take 


the declaration of a dividend as a representation that it was to be paid only 
out of profits. 


EmInENT Domarn — CoMPENSATION— DATE AS OF WHICH DAMAGES 
Are AssEssep. — A railway company entered land without consent of the 
owner, or prior payment of compensation, and occupied it as a right of way 
for sixteen years, when the owner first brought suit for damages. The state 
constitution provided that “private property shall not be taken for public 
use, or damaged, without just compensation . . ., which shall be paid... 
before possession is taken.” Held, that the damages are to be estimated as 
of the date of commencement of the action or the date of the trial. Faulk v. 
Missouri River & N. W. Ry. Co., 132 N. W. 233 (S. D.). 

Where such a constitutional provision exists, there is a conflict in the au- 
thorities as to the time as of which damages should be estimated. Some courts 
hold that the time of entry is decisive. Wier v. St. Louis, etc. R. Co., 40 Kan. 
- 130; Stauffer v. East Stroudsburg Borough, 215 Pa. St. 143. Their theory is 
analogous to the doctrine in the case of conversion of personal property. By 
bringing suit for damages, the landowner treats the wrongful entry as an 
appropriation, and hence the damages should be assessed as of that time. 
Moreover the objectionable speculative element involved in estimating the 
compensation according to the increased or decreased value of the land at the 
time of trial is avoided. Other courts, however, hold that the damages are to 
be determined by the time of trial, since, though the railroad can lawfully 
appropriate the land at any time, until it does so the title is in the owner, 
and hence damages should be estimated as of the time of lawful appropriation. 
gas Co. v. Perkins, 49 Oh. St. 326; San Antonio, etc. Ry. Co. v. Ruby, 80 
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EvmENCE — CHARACTER — Proor OF REPUTATION OF DISORDERLY 
Houses. — In a prosecution for keeping a disorderly house, the state intro- 
duced evidence of the reputation of the house in the community. Held, that 
= ‘eons is admissible. Wilson v. State, 136 S. W. 447 (Tex., Ct. Cr. 

Pp 

Much confusion exists in the cases as to what the real issue in these prose- 
cutions is, 7. ¢., whether the fact to be proved is fame or reputation, or actual 
habit or character. Martin v. State, 56 So. 64 (Ala., App. Ct.). See 2 Wic- 
MORE, EVIDENCE, § 1620. If reputation is part of the crime, then certainly 
evidence of reputation is admissible. State v. Thomas, 47 Conn. 546; Carroll 
v. State, 111 Pac. 1o2t (Okl., Ct. Cr. App.). See 1 Wicmore, Evipence, 
§ 78. But where actual habit or character is in issue, the authorities divide. 
Evidence of reputation then becomes mere hearsay. However, in a majority 
of jurisdictions, such evidence is admitted. In re Fong Yuk, 8 ’Brit. Col. 118; 
Drake v. State, 14 Neb. 535. In a very respectable minority of states the 
evidence is logically excluded as hearsay not falling within the recognized 
exceptions to the hearsay rule. State v. Boardman, 64 Me. 523; Henson v. 
State, 62 Md. 231. In many of these states, such evidence is now made 
admissible by special legislation relating to bawdy houses. CopDE oF 
Ia., 1897, § 4944; Wis. Srats., 1898, § 4581g; Mp. Pus. Gen. Laws, 1904, 
Art. XXVII, § 18. These statutes have been held constitutional. State v. 
Haberle, 72 Ia. 138. The Pennsylvania courts, while not admitting reputation 
to prove the character of houses generally, make an exception in case of bawdy 
houses. Commonwealth v. Soo Hoo Doo, 41 Pa. Super. Ct. 249. The reason for 
this, namely, the difficulty of getting witnesses to testify to facts within their 
own knowledge in cases of this nature, is well stated in an earlier Pennsyl- 
vania case. See Commonwealth v. Murr, 7 Pa. Super. Ct. 391, 393. The same 
argument is advanced by text writers for such an exception to the hearsay 
rule. See 2 WicMoRE, EvIDENCE, § 1620. 


EvmpENCE — Res GrsTtaE — TRAIN-DISPATCHER’S SHEET. — On the issue 
of the negligent speed of the defendant’s train by which the plaintiff was in- 
jured between T. and J., after notice and failure to produce the train-dispatcher’s 
sheet, the plaintiff was allowed to prove the running time of the train between 
T. and J. on the day of the accident, as it appeared on the sheet, by the tes- 
timony of a witness who had seen it within a week in the defendant’s office in B. 
Defendant’s employees testified to the existence and nature of such a sheet. 
Neither the telegraph operators at T. and J. who reported the data, nor the dis- 
patcher at B. who made the entries, were produced or accounted for. Held, 
that the evidence is admissible, against the defendant, “as part of the res 
geste of the passing of the train by the stations.” St. Louis & Santa Fé R. Co. 
v. Sutton, 55 So. 989 (Ala.). 

Declarations of an agent are admissible against his principal, if made within 
the scope of his authority. United States v. Gooding, 12 Wheat. 460. The fre- 
quent misinterpretation of this rule in the phraseology of res geste, appro- 
priate only to a distinct criterion of admissibility, has caused an unfortunate 
confusion strikingly illustrated by the principal case. Cf. Texas, etc. Ry. Co. 
v. Lester, 75 Tex. 56. The sheet seen by this witness was circumstantiall 
identified with the one shown to be kept by the defendant’s agents. Its a 

missibility against the defendant, therefore, should rest upon its being an adenis- 
sion. Lemen v. Kansas City Southern Ry. Co., 132 S. W. 13 (Mo.). Apart from 
this, it could be used by the dispatcher to refresh recollection, if the original 
observers also testified. The Mayor, etc. of New York v. Second Ave. R. Co., 
102 N. Y. 572; Chicago Lumbering Co. v. Hewitt, 64 Fed. 314. Authorities 
cited by the principal case have indeed held that the mechanical medium of 
such reports and their life-and-death importance rendered the acecuee s testi- 
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mony unnecessary. Donovan v. Boston & Maine R. Co., 158 Mass. 450; Louis- 
ville & Nashville R. Co. v. Daniel, 122 Ky. 256; Firemen’s Ins. Co. v. Seaboard, 
etc. Ry. Co., 138 N. C. 42. Copying weights from scale-tickets, since destroyed, 
has also been held sufficiently mechanical to dispense with the weigher’s testi- 
mony. Drumm-Flato Commission Co. v. Gerlach Bank, 107 Mo. App. 426. 
Mere inferences from an established course of business have been relied on, 
out of mercantile necessity. Fielder Bros. v. Collier, 13 Ga. 496; Continental 
Bank v. First Nat. Bank, 108 Tenn. 374. But, whether or not such cases 
- already encroach too far upon the hearsay rule, apparently none would jus- 

tify admitting a dispatcher’s sheet without his testimony, except where it 
constitutes an admission. 


INSURANCE — GUARANTY INSURANCE — NaTuRE oF Contract: RELA- 
TION TO CONTRACT OF SURETYSHIP.— The defendant company issued a 
contractor’s bond guaranteeing the payment of all subcontractors. Certain sub- 
contractors, to whose use the present action is brought, repeatedly extended 
the time of payment by agreement with the principal contractor. Held, that 
the defendant company is still liable on the bond for the principal contractor’s 
obligations. City of Philadelphia, to Use of Thompson v. Fidelity & Deposit 
Co. of Md., 80 Atl. 62 (Pa.). , 

For a discussion of the principles involved, see 24 Harv. L. REv. 568. 


INTERSTATE COMMERCE — CONTROL By STATES — PROHIBITION oF Ex- 

PORTATION OF NaTuRAL Gas. — An Oklahoma statute practically prohibited 
_ the transportation of natural gas, by means of pipe lines, out of the state, al- 
though domestic commerce was allowed. Held, that the statute is unconstitu- 
tional. West v. Kansas Natural Gas Co., 31 Sup. Ct. 564; Haskell v. Cowham, 
187 Fed. 403 (C. C. A., Eighth Circ.). 

A state has no power to interfere directly with interstate commerce. Pull- 
man Co. v. Kansas ex rel. Coleman, 216 U.S. 56. The absolute power of the 
State over its highways urged in support of the present statute, as a means of 
prohibiting the exportation of gas, must give way to the exclusive jurisdiction 
of Congress. That Congress has not legislated does not authorize the state 
to do so, for the original right to engage in interstate commerce, under the 
Constitution, can be regulated by Congress only. State laws prohibiting inter- 
state commerce in game, however, have been sustained. Geer v. Connecticut, 
161 U.S. 519; New York ex rel. Silz v. Hesterberg, 211 U.S. 31. A state statute 
prohibiting the taking of water from fresh-water streams to another state was 
held valid. Hudson County Water Co. v. McCarter, 209 U.S. 349. The right 
of the state to preserve its natural resources to itself would seem to be as great 
in the principal case. The interference with interstate commerce seems no more 
direct. But the nature of the state’s property right in wild animals, and in 
streams, as compared with the complete private property right of the owner of 
natural gas reduced to possession differentiates the cases. See 25 Harv. L. Rev. 
76. The principal case seems clearly right. State ex rel. Corwin v. Indiana & 
Ohio Oil, etc. Co., 120 Ind. 575. 


JupGMENTs — OPERATION AS Bar TO OrHER AcTIONS— DAMAGE TO 
PERSON AND PRopERTY CAUSED BY ONE NEGLIGENT Act. — The plaintiff, | 
while riding in his wagon, was struck by the defendant’s trolley car and injured 
personally. His horse and wagon were also damaged, for which he recovered 
judgment. Held, that this does not bar an action for the personal injuries. 
Ochs v. Public Service Ry. Co., 80 Atl. 495 (N. J., Ct. Err. and App.). 

This case reverses the decision of the lower court, criticised in 24 Harv. 
L. REV. 492. 


LANDLORD AND TENANT — REPAIR OF PREMISES — Tort LIABILITY OF 
LANDLORD. — The defendant leased premises to a tenant for purposes of public 
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amusement, retaining the right to enter and make repairs, but not covenanting 
to repair. The plaintiff, while lawfully on the premises, was injured, owing to 
the premises having, by reason of negligence, become dangerous. Held, that 
the plaintiff has no cause of action against the defendant. Shapiro v. Wendover 
Hall Co., 45 N. Y. L. J. 2082 (N. Y., Sup. Ct., Aug., rgrz). 

In the absence of an agreement to repair, a landlord is not liable for personal 
injuries to a tenant or a member of the tenant’s family, guest, or servant, who 
stands in the same position as the tenant, due to the defective condition of 
the demised premises, where the defects are not hidden defects existing at the 
time of letting, known to him and unknown to the tenant. Akerley v. White, 
58 Hun (N. Y.) 362; Galvin v. Beals, 187 Mass. 250. And evenif he has agreed 
to repair, it has been held that he is not so liable, — either in tort, because the 
failure so to repair is a mere non-feasance, or for substantial damages in con- 
tract, because damages for personal injuries are not recoverable for such a 
breach. Cavalier v. Pope, [1906] A. C. 428; Schick v. Fleischhauer, 26 N. Y. 
App. Div. 210. He is, however, liable for the condition of the part of the 
premises under his control, both to the tenant and to third parties lawfully on 
the premises, except bare licensees. Lang v. Hill, 138 S. W. 698 (Mo.); Miller 
v. Hancock, [1893] 2 Q. B. 177. For personal injuries to third parties, more- 
over, where he makes a covenant to repair, the landlord is liable for the condi- 
tion of the demised premises, according to the prevailing view, either because 
he retains his tort obligation of due care or to avoid circuity of action. May v. 
Ennis, 78 N. Y. App. Div. 552. See City of Lowell v. Spaulding, 4 Cush. (Mass.) 
277, 279. But, as held in the principal case, in the absence of such a covenant, 
unless the premises were a nuisance at the time of letting, the landlord has no 
tort liability toward third persons. Lane v. Cox, [1897] 1 Q. B. 415; Ahern v. 
Steele, 115 N. Y. 203. 


Matictous PRosEcUTION— Basis AND REQUISITES OF ACTION — GAR- 
NISHMENT RESULTING IN CONSEQUENTIAL DaAmaceE. — The plaintiff’s wages 
were by statute exempt from garnishment, but his employer was accustomed 
to discharge any workmen whose wages were garnished. The defendant, 
knowing this, attempted to garnish the plaintiff’s wages, and, as a result, the 
plaintiff was discharged. The plaintiff then brought an action for malicious 
‘Gay of process. Held, that he may recover. King v. Yarbray, 71 S. E. 131 

a.). 

For a discussion of the principles involved, see 24 Harv. L. REV. 325. 


Lrens — PriorITy OVER MorTGAGE FOR FUTURE ADVANCES. 
— On a bill in equity to enforce a mechanics’ lien for materials furnished, the 
question was whether a mortgage given to secure future advances to be made 
under a contract took precedence over the lien as to advances made subse- 
quently to the acquisition of the lien and with no other notice of it than the 
understanding that the money advanced was to be used in erecting a build- 
ing. Held, that the mortgage takes precedence as to prior advances only. 
Allen Co. v. Emerton, 79 Atl. 905 (Me.). 

Like most mechanics’ lien statutes, the Maine law simply provides that the 
lien shall attach to any interest which the owner — that is, the equitable 
owner — has in the land. Rev. Stats. oF ME., 1903, c. 93, § 29. Where land 
has been mortgaged, the mortgagor’s interest obviously includes all rights not 
already granted to the mortgagee. If the mortgage is given as security for 
merely optional advances, some courts hold that it has no effect upon the 
equity of redemption until the advances have been made, and that, conse- 

uently, any second incumbrance takes precedence, when recorded, over the 

t mortgage as to subsequent advances. Ladue v. Detroit & Milwaukee R. 
Co., 13 Mich. 380. By the weight of authority, however, a recorded mortgage 
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is a potential lien, and gives security for all advances made on the faith of it 
before receipt of actual notice of a second lien. Ackerman v. Hunsicker, 85 
N. Y. 43. Cf. Hopkinson v. Rolt, 9 H. L.°Cas. 514. If, on the other hand, the 
mortgagee has bound himself to make advances, he immediately becomes, by 
the better view, a bond fide purchaser to the full amount of his contractual 
liability, and no subsequent incumbrance can affect his rights. Moroney’s 
Appeal, 24 Pa. St. 372; Blackmar v. Sharp, 23 R. I. 412. The English rule 
ns accords with that of the principal case. West v. Williams, [1899] 
1 Ch. 132. 


MecHANIcs’ Lirens— WHAT ConstiTuTES MATERIALS FURNISHED. — 
The plaintiffs furnished lumber to make forms for a concrete building. These 
forms did not remain in the building permanently, but were made valueless 
by the use. A statute provides that “a person who performs labor or furnishes 
materials . . . for the improvement, in any manner, of real estate... 
shall have a lien thereon.” Held, that the plaintiffs are entitled to a lien. 
Avery v. Woodruff, 137 S. W. 1088 (Ky.). 

By the better view, a mechanics’ lien statute which merely gives a new 
remedy to enforce a right is to be construed liberally. Springer Land Associa- 
tion v. Ford, 168 U.S. 513. See Borsot, Mecuantcs’ Liens, §§ 34-36. Contra, 
Pugh Co. v. Wallace, 198 Ill. 422. But even if it is considered to be in dero- 
gation of the common law, in Kentucky the principle of broad interpretation 
must be applied. RussE.L, Stats. oF Ky., 1909, § 4174. On this view, it has 
been decided by cases in which dynamite was used in construction, that to 
come within the words of the statute, physical incorporation into the structure 
of the materials furnished is not essential. Giant-Powder Co. v. Oregon Pacific 
Ry. Co., 42 Fed. 470. On the other hand, strict construction has led to the 
decision that oil furnished to a railroad is not within the terms of a similar 
statute. Central Trust Co. v. Texas & St. Louis Ry. Co., 23 Fed. 703. Taking 
the liberal view, the principal case appears to be closely analogous to the 
dynamite case, and accordingly a proper interpretation of the statute. To 
prevent an undue extension of the decision and to reconcile it with authorities, 
it is suggested that a proper delimitation would be to exclude material, such as 
scaffolding, which can be used again. Oppenheimer v. Morrell, 118 Pa. St. 189. 


MounicrpaAL Corporations — LiaBiLiry FOR TorTS— FAILURE TO EN- 
FORCE ORDINANCES RELATING TO USE oF STREETS. — A city passed an ordi- 
nance making it unlawful for vicious dogs to run at large and requiring 
police officers to kill any such dogs. Through failure of the officers to enforce 
the ordinance, the plaintiff was bitten. He sues the city on the theory that this 
was a failure to exercise a corporate rather than a governmental power. Held, 
that he may not recover. Addington v. Town of Littleton, 115 Pac. 896 (Colo.). 

Constructing and maintaining streets in a reasonably safe condition is a 
corporate duty for the breach of which an action lies at common law. Denver 
v. Maurer, 47 Colo. 209. But-making and enforcing ordinances regulating 
the use of streets is an exercise of governmental power, and for failure to 
enforce such ordinances there is no liability in the absence of statute. The 
principal case, although near the border-line, seems rightly decided. It repre- 
sents the weight of authority. Rogers v. City of Binghamton, 101 N. Y. App. 
Div. 352, aff. 186 N. Y. 595; Hull v. Roxboro, 142 N. C. 453. Contra, Taylor 
v. Mayor, etc. of Cumberland, 64 Md. 68. The doctrine of the minority is criti- 

_cized in 15 Harv. L. Rev. 736. 


New Triat — Grounps For GRANTING NEw TRIAL — PreEyupIctAL Con- 
puctT BY TRIAL JuDGE. — At a trial for murder the judge in making rulings did 
things which, probably negligible if limited to one or two instances, in the 
aggregate were calculated to create an atmosphere of prejudice against the de- 
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a Held, that the defendant is entitled to a new trial. People v. Kinney, 
202 N. Y. 380. 

A trial judge is properly allowed a wide discretion in regard to his conduct 
during a trial. People v. Smith, 114 N. Y. App. Div. 513. But a party preju- 
diced by abuse of this discretion is not without remedy. Thus it is reversible 
error for the trial judge to make prejudicial remarks as to the argument or 
conduct of counsel, or as to the character or credibility of a witness. People v. 
O’Hare, 124 Mich. 515; Wilson v. Territory of Oklahoma, 9 Okl. 331; People 
v. Converse, 157 Mich. 29. So also is participation by the judge in the exam- 
ination of witnesses in such a way as to indicate an advocacy of either side. 
Adler v. United States, 182 Fed. 464. A succession of prejudicial remarks by 
the court, no one of which might be sufficient to reverse the judgment, ma 
together constitute reversible error. State v. Coss, 53 Or. 462. And in gene 
when the conduct of the judge is such that it may have prevented the trial 
from being fair and impartial, the granting of a new trial seems proper. Wheeler 
v. Wallace, 53 Mich. 355; Green v. State, 53 So. 415 (Miss.). Under the par- 
ticular circumstances of the principal case, this result is provided for by statute. 
N. Y. Cope Cr. Proc., § 527. 


PLEADING — ONE PERSONAL INyJuRY CAUSED BY SEVERAL NEGLIGENT 
Acts AS More THAN ONE Cause oF Action. — The plaintiff declared.on a 
single personal injury caused by several acts of negligence of the defendant. 
The defendant demurred on the ground of duplicity. Held, that the demurrer 
should be sustained. Ferguson v. National Shoemakers, 79 Atl. 469 (Me.). 

This case is a logical result of the theory that in an action for negligence 
the negligent act, and not the damage caused by it, is the cause of action. 
For a criticism of the theory, see 24 Harv. L. REv. 492. 


Quasi-ConTRACTS — RECOVERY FOR BENEFITS CONFERRED WITHOUT CoNn- 
TRACT — RECOVERY FOR REPAIRS UPON Roapway.— The defendants were 
the successors in title of a canal company which was under a statutory duty to 
repair a certain road. Upon the defendant’s refusal to act, the plaintiffs, the 
local highway authority, repaired the road and sued for the expenses. Held, 
that the plaintiffs are volunteers and cannot recover. Macclesfield Corporation 
v. The Great Central Ry., [1911] 2 K. B. 528. See Nores, p. 77. 


RaILRoADS — LIABILITY TO TRESPASSERS— WHO ARE TRESPASSERS. — 
Under a working agreement between the defendant and a connecting rail- 
road, the latter used the defendant’s tracks. The plaintiff boarded a train of 
the connecting railroad without right, and was injured in a collision caused 
by the negligence of the defendant’s operatives. Held, that he cannot recover. 
Grand Trunk Ry. Co. of Canada v. Barnett, 27 T. L. R. 359 (Privy Council, 
March 28, 1911). 

If the plaintiff was a trespasser toward the defendant as well as the other 
company, he cannot recover, since there was no evidence that the defendant 
was wantonly reckless. Grand Trunk Ry. Co. v. Flagg, 156 Fed. 359. His 
status with respect to the defendant depends largely on the agreement be- 
tween the companies, which, not being in evidence, the court infers to be a 
grant of a right of way by the defendant to the other company and all persons 
lawfully claiming under it. This inference seems reasonable and excludes the 
plaintiff from any right to be on the premises, rendering him a trespasser and 
subject to the above rule as to recovery for injuries. Where two railroads 
use the same right of way, each is liable for its negligence to both the pas- 
sengers and employees of the other. Eddy v. Letcher, 57 Fed. 115; Chicago, 
etc. Ry. Co. v. Martin, 59 Kan. 437; Grand Trunk Ry. of Canada v. Huard, 
36 Can. Supr. Ct. 655. The principal case rightly limits this rule to cases 
where the injured party was rightfully on the property. 
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REScIssION — RESCISSION FOR FRAUD OR MISTAKE — MISREPRESENTATION 
AS TO FoREIGN LAw oF INCORPORATION. — The agent of a corporation induced 
subscription to its stock by a false representation that it was secured by the 
law of the state in which the company was incorporated. The subscriber was 
a resident of another state. Held, that the subscriber is not entitled to rescind. 
Grone v. Economic Life Ins. Co., 80 Atl. 809 (Del., Ct. Ch.). 

Generally, a subscriber for stock in a corporation may rescind if his sub- 
scription was induced by misrepresentation, whether fraudulent or honest. 
River Silver Mining Co. v. Smith, L. R. 4H. L. 64; Maine v. Midland Investment 
Co., 132 Ia. 272. But where the misrepresentation concerns the laws govern- 
ing the corporation, the courts usually deny the subscriber a right of rescis- 
sion. The cases proceed on two theories. Where the misrepresentation is as 
to the terms of a general incorporation law, it is held that this cannot avail the 
subscriber, being a representation of the law, of which he is chargeable with 
notice. Russell v. Alabama Midland Ry., 94 Ga. 510. Cf. Peters v. Lincoln & 
N. W. R. Co., 14 Fed. 319. This theory should not defeat the subscriber in 
the principal case, since a misrepresentation as to foreign law should be treated 
as a misrepresentation of fact. See Upton v. Englehart, Fed. Cas., No. 16,800. 
But where the misrepresentation is as to the terms of a special charter, the 
courts have taken the broader ground that the subscriber is chargeable with 
knowledge of the paramount law of the corporation of which he is to become a 
member. Ellison v. Mobile & Ohio R. Co., 36 Miss. 572. See Wight v. Shelby 
R. Co., 16 B. Mon. (Ky.) 4, 6. This theory sustains the principal case, and 
might well have been a short ground for deciding many cases in deceit, where 
the plaintiff was barred because the misrepresentation was honestly made. 
See Derry v. Peek, 14 App. Cas. 337. 


RESTRAINT OF TRADE — SHERMAN ANTI-TrustT LAw— Form oF Com- 
BINATION. — The United States brought suit for the dissolution of the Stand- 
ard Oil Company of New Jersey, a holding company, as a combination in 
restraint of interstate trade under the Sherman Anti-Trust Law. The evi- 
dence showed a suppression of competition by the combination by unfair 
methods. Held, that the defendant constitutes an illegal combination under 
§§ 1 and 2 of the Act. Standard Oil Co. v. United States, 221 U.S. 1. 

The United States brought suit for the dissolution of the American Tobacco 
Company as a combination in restraint of interstate trade under the Sherman 
Anti-Trust Law. The control of the primary defendant over its subsidiary 
companies was effected partly by stock ownership and partly by the owner- 
ship of the plants of those companies. The combination had used unfair 
methods to suppress competition and to attain monopoly control. Held, that 
the defendant constitutes an illegal combination under §§ 1 and 2 of the Act. 
United States v. American Tobacco Co., 221 U.S. 106. See pp. 31-58, and 
NOTES, p. 71. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
EXTINGUISHMENT OF RESTRICTION BY SURRENDER TO Party wiTHouT NOTICE. 
— A. had leasehold interests in two neighboring shops, in one of which he 
carried on the trade of a pork butcher, and in the other that of a general butcher. 
A. sold his lease and business in the latter to the plaintiff, covenanting not to 
engage in the trade of general butcher within three miles. The defendant, who 
had notice of this covenant, decided to buy A.’s business; so A. surrendered 
his lease in the first shop to the landlord, who had no notice of the covenant. 
The defendant took out a new lease of the premises and there carried on the 
business of general butcher, from continuing which the plaintiff sought to en- 
join him. Held, that the restriction is extinguished. Wilkes v. Spooner, [1911] 
2K. B. 473 (K. B. D., C. A.). 

The judgment of the King’s Bench Division, which enjoined the defendant 
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from continuing business, is rightly reversed by the principal case, on the 
ground that the covenant no longer attached to the land after the surrender of 
the premises to the landlord, who had no notice of the restriction. For a dis- 
cussion of the principles involved, see 24 Harv. L. REv. 574. 


SALES — IMPLIED WARRANTIES — REASONABLE FITNESS FOR PARTICULAR 
Purpose. — The defendant bought some cloth of the plaintiff who knew it 
was to be used for making clothes. The plaintiff sued for the balance of the 
price which the defendant refused to pay because the cloth was unfit for the 
intended purpose. Held, that there was an implied warranty of the cloth’s 
availability for use in making clothes. Rhodesia Mfg. Co. v. Tombacher, 129 
N. Y. Supp. 420 (Sup. Ct., App. Term). See Nores, p. 75. 


TAXATION — GENERAL LIMITATIONS ON THE TAXING POWER — Con- 
STITUTIONALITY OF SALE OF Tax Liens. — A statute authorized the sale of 
‘tax liens by a city to private persons, and gave the purchaser the right to en- 
force these liens by foreclosure proceedings. Held, that the statute is consti- 
tutional. Gautier v. Ditmar, 45 N.Y. L. J. 941 (N. Y., App. Div., May, 1o11). 

As there are practically no specific constitutional restrictions on taxation 
in New York, the present statute can only be unconstitutional if it is an im~ 
proper delegation of power. If, like the old French and Roman systems of tax- 
farming, it included the assessment of taxes, there would probably be such 
delegation. See 2 CooLey, TAXATION, 3 ed., 831. But tax-collecting requires 
little discretion, and the office, in contrast to other public offices, has at times 
been sold to the highest bidder. Alvord v. Collin, 20 Pick. (Mass.) 418. In the 
absence of statute a tax-lien is not transferable. Hinchman v. Morris, 29 W. 
Va. 673. But a party who has paid the taxes to protect an interest which he 
has in the property often enforces a very similar-lien. Farmer v. Ward, 75 
N. J. Eq. 33. The purchaser of land at an invalid tax sale may be given such 
a lien by statute, and in some states the statute recognizes that this lien is 
actually transferred to him from the state. Arn v. Hoppin, 25 Kan. 707; 
Inp., Acts oF 1891, c. XCIX, § 214; Cole v. Gray, 139 Ind. 396. In fact, in 
Georgia, since the statute of 1872, tax executions have been sold to the highest 
bidder, and the constitutionality of the sales has not even been questioned. 
oF GA., 1911, § 1145. 


TAXATION — PROPERTY SUBJECT TO TAXATION — TAXATION OF FOREIGN 
CorPoRATIONS ENGAGED IN INTERSTATE COMMERCE. — Under a constitu- 
tional provision, a Minnesota statute assessed on an express company, organized 
in New York and engaged in interstate commerce, ‘‘a tax of six per cent upon 
its gross receipts for business done between points within this state, in lieu 
of all taxes uponits property.” Held, that this is not a regulation of interstate 
commerce. State v. United States Express Co., 131 N. W. 489 (Minn.). 

The principal case presents an example of a common, though unscientific, 
method of taxing foreign corporations engaged in interstate commerce. Though 
levied in terms upon an unpermissible object of taxation, it is regarded as, in 
substance, a tax upon permissible objects. Since no state can regulate inter- 
state commerce, no foreign corporation can be taxed for the privilege of doing 
interstate business in the state. Aélantic & Pacific Tel. Co. v. Philadelphia, 190 
U.S. 160. But see Maine v. Grand Trunk Ry. Co., 142 U.S. 217, 227. Soan 
“occupation tax” or “franchise tax” is not permissible. Galveston, Harrisburg, 
& San Antonio Ry. Co. v. State of Texas, 210 U.S. 217. But all the property of 
the corporation within the state, both tangible and intangible, may properly 
be taxed by the state. Adams Express Co. v. Ohio State Auditor, 166 U. S. 
185. See BEALE, ForEIGN CorporaTIons, § 741. The substance and not the 
form of the tax is material. Postal Tel. Cable Co. v. Adams, 155 U. S. 688. 
Cf. Postal Tel. Cable Co. v. City of Richmond, 99 Va. 102, 108. And this method 
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of taxing in terms of gross receipts, as a means of reaching. the intangible prop- 
erty of the corporation within the state, has frequently been declared con- 
stitutional. Pacific Express Co. v. Seibert, 142 U.S. 339; Postal Tel. Cable 
Co. v. Adams, supra. But of course the court must be satisfied that it is a 
boné fide taxation of property, and not a tax on the gross receipts as such. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — LIABILITY FOR 
CONSTRAINING PLAINTIFF BY THREAT OF WRONG TO BREAK A CONTRACT. 
— The defendant, an ice manufacturer, at a time of great scarcity in the 
market threatened to break a contract to supply ice to the plaintiff, a whole- 
sale and retail dealer, unless the plaintiff would break its contract to supply 
ice to a third person. The defendant’s motive was a desire to sell to this third 
person. The plaintiff broke the contract with the third person, and the latter 
recovered damages from it. Held, that the plaintiff has a cause of action 
Ma “i defendant. Sumwalt Ice Co. v. Knickerbocker Ice Co., 80 Atl. 
By the weight of authority, the making of a contract confers upon each 
party thereto a certain right im rem, so that either party has a right of action 
against a third person who without justification procures a breach of the 
contract by the other party. Lumley v. Gye, 2 E. & B. 216; Heath v. American 
Book Co., 97 Fed. 533. There would seem to be no logical reason why a con- 
tracting party’s rights are not equally infringed when he himself is coerced 
to break the contract. Lynch v. Quincy, 11 Harv. L. Rev. 469. Although 
in the principal case the plaintiff’s cause of action must arise in a sense from 
his own wrong, in many cases the parties have been held not to be in pari 
delicto where they were not in equal degrees of guilt or where one party had 
exercised undue pressure upon the other. Gray v. Boston Gas Light Co., 114 — 
Mass. 149; County of La Salle v. Simmons, to Ill. 513. Since the court could 
find that “the act of the plaintiff was not voluntary,” the case may be regarded 
as a novel but logical and justifiable extension of the doctrine of liability for 
wrongful interference with the contract relation. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — PRIVILEGE OF 
CoRPORATE OFFICER ORDERED TO PRopUCE INCRIMINATING Books. — In an 
investigation by a federal grand jury, a subpaena duces tecum was issued to a 
corporation ordering it to produce certain books. These books were kept by 
the president, who refused to produce them on the ground that they would 
incriminate him personally. Held, that the constitutional privilege against 
self-incrimination does not justify such a refusal. Wélson v. United States, 
31 Sup. Ct. 538; Dreier v. United States, id. 550. 

There are authorities against these cases. Ex parte Chapman, 153 Fed. 371; 
Rex v. Cornelius, 2 Str. 1210; Rex v. Purnell, 1 W. Bl. 36. They seem, however, 
to be correctly decided. It is well settled that the constitutional right not to be 
a witness against oneself may be waived by testifying on the subject matter in- 
volved. Fitzpatrick v. United States, 178 U.S. 304; State v. Nichols, 29 Minn. 
357. So one who keeps public or quasi-public records required by law waives 
his privilege against self-incrimination to such an extent that he may not law- 
fully refuse to produce them. Bradshaw v. Murphy, 7 C. & P. 612; People v. 
Coombs, 158 N. Y. 532; State v. Donovan, 10 N. D. 203. The right of the 
state to create such situations, demanding by implication a waiver of this 
constitutional protection, has been upheld as constitutional within wide limits. 
State v. Davis, 68 W. Va. 142. But cf. People ex rel. Ferguson v. Reardon, 197 
N. Y. 236; People v. Rosenheimer, 128 N. Y. Supp. 1093. By virtue of the vis- 
itatorial power reserved to the state and federal Spear mage a corporation 
has no privilege against self-incrimination, and, as far as the corporate entit 
itself is concerned, must produce evidence against itself when so order 
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Hale v. Henkel, 201 U.S. 43, 74; State v. Standard Oil Co., 218 Mo. 1. So one 
who becomes an officer of a corporation must be held to waive his privilege 
to this extent, that he must disclose such facts and produce such evidence as 
the corporation is required to disclose or produce through him as its proper 
agent. But see 3 WIGMORE, EvmENCE, § 2259. 


BOOK REVIEWS. 


THe SpectaL LAw GovERNING Pusiic SERVICE CoRPORATIONS AND ALL 
Orners ENGAGED IN Pusiic EmptoyMent. By Bruce Wyman, A.M., 
LL.B., Professor of Law in Harvard University. New York: Baker, 
Voorhis and Company. 1911. In two volumes. pp. ccxvii, xxvi, 1517. 


After the great American text-books of the middle of the nineteenth cen- 
tury, which in more than one case rose to a position of quasi-authority and in 
_ many cases contributed not a little to the development of the law, a period of 
digest text-books set in, in which servile following of the letter of judicial 
decisions was taken to be a merit and it was assumed that a bare exposition 
of the points decided or a formulation of such points in abstract propositions 
was statement of “the law,” and hence was the function of the practical law- 
writer. While these ideas prevailed, the boast of the careful writer was that 
he had cited all the cases; as to other matters, he could say, with the prologue 
to Alfred’s Laws, “I durst not venture to set down in writing much of my own.” 
The period was not one of juristic sterility, as the acute and well-reasoned 
discussions in legal periodicals of the time demonstrate. Until the mechanics 
of digest-making had been brought to what it is now, the text-book was needed 
to do the work of an index to the reports. Today, no text-book can compare 
with the digests and cyclopedias in this service, if for no other reason, because 
there is no way of keeping it continually up to date. In consequence text- 
books must be mere elementary sketches for students, or else must lead and 
guide as did the classical works of an earlier period, or they are not worth 
while. Professor Wigmore’s treatise on Evidence has shown us that the time 
for texts which shall shape the law, and not merely mould headnotes or digest 
paragraphs into literary form, has by no means gone by. The influence which 
that book is exerting before our eyes witnesses that the law schools may do 
no less for the law today than they did in the classical days of Kent and 
Story and Greenleaf. Indeed, even more than that time, the present is a period 
of legal development. Professor Wyman is to be congratulated, therefore, , 
upon the opportunity of expounding a great branch of the law, while its details 
are still formative and before its main outlines have rigidified, at a time when 
juristic development of the materials of the common law on a large scale has 
regained its place in our legal literature. 

. As the first to treat of the law of public service companies as a unit, the 
author has had the opportunities and has had to meet the difficulties of 
the pioneer. On the one hand, he has had free scope for analysis and for the 
working out and development of a consistent theory of his subject. On the 
other hand, in the construction and application of the theory, he has had to 
take many steps in the dark, or at least in what the common-law lawyer is 
likely to consider the datk — namely, the light of pure juristi¢ theory. But 
the os has come for many steps in that light in more than one department of 
our law. 

Obviously the older method of calling this or that a common carrier by 
analogy, so that the test of a public calling might be how far it could be put in 
the category of common carrier without too violent straining of fiction, was 
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impossible except as a temporary device. For a time the analogy served well- 
enough. But industrial development has produced a large number of callings 
that require a broader principle and a more rational treatment. As a result 
of historical inquiry on the one hand and of analysis of the modern decisions 
upon the other, Professor Wyman finds this principle in legal regulation of 
public callings by imposing general affirmative duties upon those engaged 
therein over and above the negative duties of a general character which the 
law imposes upon private persons. In other words, the person engaged in 
such a calling is not dealt with as a normal or standard person. He is put in a 
class by himself and, if one may take such a liberty with a well-known phrase, 
what is law for him is not law for the average person. In the law of torts, we 
find a number of duties toward all men of a negative character, such as to 
refrain from intentional injury to others, to refrain from negligent injury to 
others, not to permit injurious operation of certain dangerous agencies made 
use of at one’s peril, and thelike. As to other matters, the duties of the ordinary 
man depend, for the most part, upon his voluntary assumption of them. But 
one who is engaged in a public calling, in addition to the general negative 
duties resting upon all men, is subject to general affirmative duties imposed 
directly by law. The reason for the imposition of these duties, and so the 
criterion of a public calling, the author finds in monopoly, state-granted, 
natural, or virtual, of some matter (not necessarily service) of general need 
under conditions of life and of commercial and industrial activity for the time 
being. The history of the common law shows that at different periods courts 
have differed much as to what are public callings, and that the reasons of 
such differences are to be found in diverse economic conditions. The question 
is not, therefore, what has been held at some time or other to be a public 
calling or the reverse, but rather what has been the principle upon which at 
bottom judicial determinations of the nature of various callings have proceeded. 
The case of state-granted monopoly, or, as Professor Wyman puts it, monopoly 
due to legal privilege, is clear enough. The other classes of cases, natural 
monopoly and virtual monopoly, require more consideration. 

Natural monopoly, we are told, may be due to restriction of supply, scarcity» 
of sites, limitations of time within which the needs of patrons must be met, if 
at all, and difficulty of distribution. Here the nature of the service rendered 
involves power of extortion or oppression in those who render it, and so demands 
legal regulation in the public interest. Virtual monopoly, we are told, may 
exist because of cost of plant, the large scale on which service is performed, 
the inadequacy of available substitutes, or the dependence of the service 
rendered upon other activities. In these cases, although obviously the line 
cannot be drawn sharply, it is not the nature of the undertaking itself but the 
circumstances in which it is carried on in the time and jurisdiction in question 
that determine the decision. Hence the question must be largely one of fact: 
“Tf,” says the author, “monopoly is made out as the permanent condition of 
affairs in a given business, then the law will consider that calling public in its 
nature. On the other hand, if effective competition is proved as the regular 
course of things in a given industry, the law will hold all businesses within it 
as private in their character.” 

Probably the second category, natural monopoly, will be accepted by all 
but a few obstinate adherents to nineteenth-century economic ideas. With 
respect to the third, virtual monopoly, there are likely to be many who will 
hesitate. To some the conception that the same business, involving no state- 
granted privilege and no natural monopoly, may or may not be public, accord- 
ing to the relative permanence of a condition of effective competition, will 
grate upon a feeling that the law is from eternity and that a legal system must 
settle that every calling is abstractly the one thing or the other. To others, 
the conception of virtual monopoly will seem to involve danger of an undue 
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extension of the class of public callings and hence of state interference. But 
our law must come more and more in every department to just such flexible 
conceptions as this. Abstract hard and fast categories seldom have much 
relation to actual conditions to which law is to be applied. If cases are crammed 
into them with logical rigor, injustice results. If the severity of logic is relaxed, 
our hard and fast dogmas achieve nothing; we have one law in the books 
and another, or sometimes none, in practice. Such subjects as the one in 
hand, involving economic and social questions at so many points, require a 
few clear principles rather than a mass of rigorous rules, if the law is to deal 
with them effectively. As to the other point, perhaps the limitation to cases 


. of necessity will meet reasonable objections. In case of natural monopoly, 


the author points out that the basis is public need. “This extraordinary 
activity of the state on behalf of the individual,” he says, “is . . . confined 
to necessary services.” It is true this also is a very flexible criterion. But 
so are many of the most useful doctrines of our law. Such conceptions as 
reasonable time are worth a multitude of sharply drawn rules. Moreover 
flexible principles such as those in question appear to stand the test of appli- 
cation to every phase of the subject throughout the book. 

Lawyers and students of American legislation will agree, no doubt, in 
approving the author’s insistence upon the sufficiency of the common-law for 
the whole subject of public callings. The affirmative duties which the common 
law imposes upon those engaged in these callings, if enforced, would clearly 
meet every reasonable requirement. But the common-law machinery for 
enforcing these duties has proved cumbrous and ineffective. Assuming mis- 
takenly that the law was inadequate, legislators have multiplied statutes on 
matters of substance which have achieved little because directed to the wrong 
point. Indeed, they have added difficulties of interpretation to difficulties of 
enforcement and application already existing. It is not too much to say, as 
the author says, that “the common law is adequate to deal with all real 
industrial wrongs,” provided we address ourselves vigorously and intelligently 
to the difficult problem of enforcement. Until we do this, eulogy of the com- 
mon law will be lost upon an impatient public. 

The work of preparing an adequate treatise upon so large a subject under 
American conditions, which require a canvassing of the huge annual judicial 
output of some fifty jurisdictions, may well give pause to one who would think 
about cases as well as collect them. Hence the author need not remind us 
that he has been hurried in producing his book at this period in the develop- 
ment of the subject. Undoubtedly it is of advantage to have such a work 
today rather than tomorrow or the day after. And yet one can only regret 
that so good a book should have to go forth with so many marks of hasty 
preparation. A style at times very colloquial, naivetés such as the statements 
in the preface that the author has “had a policy of a sort” in choosing the 
cases to be cited and that he is “rather proud” of his analysis, and repetitions 
of the same matter in the very same words in different connections (e. g. pre- 
face, p. vi, repeated in § 35, preface, p. viii, repeated in § 42, the paragraph 
at the bottom of p. ix, repeated in part on p. 29), are easily accounted for by 
the exigencies of dictation, but are regrettable blemishes upon a performance 
which in other respects is admirable. R. P. 


Law oF REAL Property: Chiefly in Relation to Conveyancing. By Henry 
William Challis. Third edition, by Charles Sweet of Lincoln’s Inn. 
’ London: Butterworth and Company. 1o11. pp. xlv, 524. 


Of all English writers on the law Mr. Challis most resembles Littleton. 
In both we find a mathematical exactness and an absence of every unnecessary 
word, coupled with a limpid, and one may almost say a flowing, style. 
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Compare the present book with Leake’s Land Law, — an admirable book, 
but reading it is like reading a digest. 

No better model of legal style could be studied by American lawyers and 
judges, for verbosity is a fault to which both bench and bar, taking the country 
at large, have been addicted, and Mr. Challis will show them how to be con- 
cise without being crabbed. 

The book covers a very narrow field, and one very uninteresting to the 
general reader; -but even the general reader will feel the attraction there is 
in seeing the master of any subject doing his best, and putting forth his full 
power at every point. We have no doubt that Mr. Challis was justified in 
speaking of the pains it cost him to frame his sentences. 

Mr. Challis treats only of the law as it is. Obsolete law he deals with only 
so far as it is necessary to explain existing law. 

His starting point seems to be about the end of the fifteenth century. Since 
that time the law has been changed by statutes, and with these Mr. Challis 
of course deals. He is very chary of admitting that the original common law 
could be modified without statute. 

The modern English statutes have profoundly altered the common law, 
much more than statutes in this country have done, and on different lines. 
We therefore advise the American reader to examine only cursorily Mr. Challis’s 
remarks on the late English statutes, or to skip them altogether. The rest of 
the book cannot be too closely studied. 

Mr. Challis, as we have said, omits obsolete law; but he delights in legal 
rarities, which, though they seldom or never occur in practice, may yet be 
theoretically possible. In Chapter XIX the topic of Qualified Fees Simple 
he rolls like a sweet morsel under his tongue, and one feels his regret that the 
“very curious and entertaining” law of remitter is obsolete (p. 90). Mr. 
Challis’s mathematical turn of mind is shown in his working out (p. 372) the 
formula for determining the series of accruing shares in the case of cross 
remainders. 

If Mr. Challis has taken Littleton for his model, it is fortunate that Mr. 
Sweet has not taken Lord Coke for his. He has not overlaid and swamped 
the text of his author with comment, but has wisely confined his judicious 
annotations to instances where they were really called for. Many of them will 
be found helpful; see, for instance, the suggestive note (p. 167) on the probable 

origin of the Rule in Shelley’s Case. 
Mr. Sweet is, as all editors ought to be, in sympathy with his author’s 
general trend of thought; but his admiration is not servile. He sometimes 
doubts Mr. Challis’s conclusions, for instance on determinable fees (p. 437), 
and on the right of the donor to the land of a dissolved corporation (p. 467). 

The principal independent additions that Mr. Sweet has made are: On 
Corporeal and Incorporeal Hereditaments (p. 48); on Dignities and Titles 
of Honour (p. 468); and on the Rule against Perpetuities (pp. 205 et seq., 472). 

Mr. Sweet, as is well known, is a strenuous fauéor of the view that contingent 
remainders are not subject to the Rule against Perpetuities, but to an inde- 
pendent rule which prevailed at common law before the Rule against Per- 
petuities was invented; namely, that you cannot limit a contingent remainder 
to the child of an unborn person after a life estate to such person. 

There are two arguments for the existence of such an independent rule: 
First, that it is actually given in the old books; second, that it is a necessary 
consequence from the un-non-barrableness (if we may invent such a Germanic 
word) of fees tail. Mr. Sweet has dealt in other writings with the first argu- 
ment; in this edition of Mr. Challis he confines himself, so far as we have 
observed, to the second. 

This is ngt the place for a discussion of the question, but whether one agrees 
with Mr. Sweet or not, he is the ablest living advocate of his side of the case, 
and his views deserve the most careful consideration. J. C. G. 
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TREATISE ON THE LAW OF VENDORS. AND PURCHASERS OF REAL ESTATE AND 
CuHaTTELS Rear. By T. Cyprian Williams. Second Edition. In two 
volumes. London: Sweet and Maxwell, Limited. 1910, 1911. pp. 
xlviii, 1-867, xxxiv, 869-1771. 

Mr. Williams has long been known to the profession on both sides of the 
Atlantic as the accomplished editor of the books of his distinguished father, 
Mr. Joshua Williams. The Treatise on Vendors and Purchasers, his magnum 
opus, has added to his reputation. We are glad to see that its merits have 
been so well recognized that a second edition is already called for. 

The law on the sale of land has developed in the United States on very 
different lines from those on which it has developed in England. Here the 
registry system is universal. The statutes establishing it are generally simple 
and short, but a great body of law has grown up around them. The vast 
amount of land belonging to the nation or to the several states has given rise 
to a great deal of law which is peculiar to conveyances of such land. The 
discovery of a great amount of mineral land has created a complicated body 
of mining law. The rest of the law of vendors and purchasers has been little 
affected by any statutes except the Statute of Frauds. 

In England the registry laws have had but a limited application. Only 
one chapter of Mr. Williams’s treatise is devoted to the sale of registered land. 
It is seldom that there is any conveyance of Crown land. There has been no 
recent great discovery of mineral land. But there has been a great deal of 
legislation, especially in the second half of the last century, as to other matters 
concerning the sale of land. 

Of course, Mr. Williams has much to say about these statutes, which has 
little direct relevancy to any questions likely to arise in the United States, 
but it by no means follows that Mr. Williams’s book is not of value to an 
American lawyer; on the contrary, the book abounds in thorough and inter- 
esting discussions on many matters entirely independent of these recent stat- 
utes, which throw light on the law of vendors and purchasers, and indeed on 
the law of contracts generally. 

We have noticed among the fundamental matters with which Mr. Williams 
deals: Sales by auction; restrictive covenants, or, as they are sometimes called, 
equitable easements; the fourth section of the Statute of Frauds; the discharge 
of contracts, and remedies for the breach of contracts, including suits for specific 
performance. We wish to call attention especially to what Mr. Williams has 
to say on mistakes and fraudulent misrepresentations. He has made a note- 
worthy contribution to this difficult part of the law. 

There is only one criticism we have to make, and that is one we should - 
make to many law books. We wish Mr. Williams had distinguished the para- 
graphs by section numbers. These, it is true, somewhat mar the appearance 
of the page, and sometimes interrupt the continuity of the thought; but 
when a book is to become a classic, and be often reprinted, a division into 
sections furnishes a means of reference which is the same in successive editions, 
and is often a great convenience. J. C. G. 
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